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BEFORE THE PUBLIC SERVICE COMMISSION

	OF THE STATE OF DELAWARE

	IN THE MATTER OF THE NOTICE OF POTENTIAL VIOLATIONS OF 26 DEL. ADMIN. C. § 8002 AND ASSOCIATED CIVIL PENALTIES ASSESSED TO COMMON SENSE SOLUTIONS, LLC
(OPENED AUGUST 25, 2023)
	)
)
)
)
)
	

PSC DOCKET NO. 23-1140




ORDER NO. 10292

AND NOW, this 13th day of September 2023, the Delaware Public Service Commission (“Commission”) determines and orders the following:
	WHEREAS, 26 Del. Admin. C. § 8002 et seq. (the “Regulations”) established an enforcement program for violations of the Underground Utility Damage Prevention and Safety Act, which is codified at 26 Del. C. Ch 8, Subchapter I (“Damage Prevention Act”);
	WHEREAS, the Commission is authorized to enforce excavation damage violations of the Damage Prevention Act through its regulations; and
	WHEREAS, Common Sense Solutions, LLC (the “Company”) is an Excavator as set forth in 26 Del. C. § 802(8) [footnoteRef:1] and 26 Del. Admin. C. § 8002-1.0 in that Company performs excavation or demolition work within the State of Delaware and therefore falls within the Commission’s jurisdiction; and [1:  26 Del. C. § 806(8) defines “Excavator” as any person, including those acting either as an employer or employee, intending to perform or performing excavation or demolition work. See also 26 Del. C. § 806(7),“Excavate” or “excavation” shall mean any operation in which earth, rock or other material in the ground is moved, removed or otherwise displaced or disturbed by means of any tools, equipment or explosives and includes, without limitation, grading, trenching, digging, dredging, ditching, drilling, augering, tunnelling, boring, backfilling, post pounding, driving objects into the ground, installation of form pins, hammering, scraping, cable or pipe plowing or driving, but does not include the surface cultivation of the soil for agricultural purposes, such as tilling, or patch-type paving where the same, including cutback, does not exceed 12 inches in depth measured from the surface of the pavement being patched.] 


	WHEREAS, 26 Del. C. § 806(a)(2) provides: 

“(a) Prior to undertaking any excavation or demolition activities, it shall be the duty of each excavator to:
…
(2) Notify the approved notification center not less than 2 working days, but no more than 10 working days, prior to the day of the commencement of such work of the following:
a. The name of the person notifying the approved notification center;
b. The name, address and telephone number of the excavator;
c. The specific location, starting date and description of the intended excavation or demolition activity;”[footnoteRef:2] and [2:  See 26 Del. C. § 807(a): The approved notification center is Utilities Service Protection of Delmarva, Inc., and is also referenced as the “One Call Center”.] 


WHEREAS, Commission Staff (“Staff”) received an Underground Facility Damage Report on June 30, 2022 that the Company had violated 26 Del. C. § 806(a)(2); and
WHEREAS, Commission Staff sent a written warning letter dated July 5, 2022 and again on August 19, 2022 (the “Warning Letter(s)”). Copies of the Warning Letters are attached as Exhibit “A”.[footnoteRef:3]  The Warning Letters noted that Company had failed to call the One Call Center (811) and therefore failed to follow the Damage Prevention Act; and [3:  Staff sent a warning letter on July 5, 2022 via First Class Mail but did not receive a response. Accordingly, Staff sent the same version of the letter on August 19, 2022 via Certified Mail, which differed only in highlighting response methods.] 

WHEREAS, Staff did not receive a response to either Warning Letter as required by 26 Del. Admin. C. § 8002-7.1.2;[footnoteRef:4] and [4:  26 Del. Admin. C. § 8002-7.1.2 provides, “Unless staff and the respondent otherwise agree, the respondent shall reply in writing within 30 days of receipt of the warning letter. In responding to the warning letter, the respondent may submit a written plan to staff specifying actions that the respondent will take to correct the alleged violation, a schedule for completion of each action step, and a final date of completion. Respondent may also request an informal conference with staff in an effort to reach a mutually acceptable resolution of the alleged violation. If staff accepts the corrective plan submitted by the respondent, the warning letter will be deemed resolved without the need for further escalation to a notice of probable violation.” (emphasis added)
] 

WHEREAS, Staff received another Underground Facility Damage Report on May 24, 2023 that the Company had again violated 26 Del. C. §806(a)(2); and
WHEREAS, the Company’s failure to call the One Call Center (811) on May 13, 2022 and on May 24, 2023 represents two (2) potential violations of 26 Del. C. § 806(a)(2); and 
	WHEREAS, on June 13, 2023, the Program Manager of the Pipeline Safety Program for the State of Delaware, a member of the Commission Staff, sent a written letter of the Notice of Potential Violations (“NOPV”) and a copy of the July 5, 2022 Warning Letter to the Company.  A copy of the NOPV is attached as Exhibit “B”; and
	WHEREAS, Staff recommended in the NOPV that the Commission impose a civil penalty of $100.00 for the first potential violation of the Damage Prevention Act, a civil penalty of $200.00 for the subsequent potential violation of Damage Prevention Act.  Thus, the total amount of recommended civil penalties made by Staff was $300.00 (the “Civil Penalties”); and
	WHEREAS, the Company did not respond to the NOPV;[footnoteRef:5] and [5:  Pursuant to 26 Del. Admin. C. § 8002-7.3.1, “Within 30 days after receipt of an NOPV, the respondent shall respond in one of the following ways: (1) Sign the consent order and return it with payment of any proposed penalty; (2) Submit a written explanation, information, or other material in response to the allegations contained in the NOPV; (3) Request an informal conference with staff. Upon request for an informal conference, staff will establish a date, time, and location for the conference. At the informal conference, the respondent shall have the right to be represented by an attorney or other person and shall have the right to present relevant evidence. Any evidence that staff may have which indicates that the respondent may have violated this regulation shall be made available to the respondent, who shall have the opportunity to rebut this evidence, either at the informal conference, in writing within twenty days following the informal conference, or by other mutually agreed to arrangements; or (4) In responding to the NOPV, the respondent may submit a written plan to staff specifying actions that the respondent will take to correct the alleged violation, a schedule for completion of each action step, a final date of completion, and payment of any proposed penalty. If staff accepts the corrective plan submitted by the respondent, staff and respondent may propose a consent order to the Commission in accordance with subsection 7.4” (emphasis added).

] 

WHEREAS, 26 Del. Admin. C. § 8002-7.3.2 provides, 
“Failure of the respondent to respond in accordance with subsection 7.3.1.1, 7.3.1.2, or 7.3.1.3 shall constitute a waiver of the respondent's right to contest the allegations in the NOPV and authorizes the Commission, upon 30 days' notice to the respondent, to find the facts to be as alleged in the NOPV and to issue a final order under subsection 7.5 of this regulation. Prior to the Commission's issuance of a final order under this subsection, the respondent may submit a written plan to the Commission specifying actions that the respondent will take to correct the alleged violation, a schedule for completion of each action step, a final date of completion, and payment of any proposed penalty. If the Commission accepts the corrective plan submitted by the respondent, the Commission may issue a consent order in accordance with subsection 7.4.”

	WHEREAS, on August 10, 2023, Staff sent the Company a failure to respond letter (“Notice to Respondent”), attached as Exhibit “C”, detailing the Company’s rights under 26 Del. Admin. C. § 8002-7.3.2. Staff did not receive a response to the Notice to Respondent; and
WHEREAS, Staff submits it has been thirty (30) days since Notice to Respondent was sent to the Company and requests that the Commission to find the facts to be as alleged in the NOPV;
NOW, THEREFORE, IT IS ORDERED BY THE AFFIRMATIVE
VOTE OF NOT FEWER THAN THREE COMMISSIONERS:

	1.	Pursuant to 26 Del. Admin. C. § 8002-7.3.2, the Commission finds facts to be as alleged in the Notice of Probable Violation to the Company dated June 13, 2023.
	2.	Pursuant to 26 Del. Admin. C. § 8002-7.6 and 26 Del. C. § 810, the Commission assesses a civil penalty against Company in the amount of $300.00 payable within thirty (30) days of receipt of this Order. 
	3. 	Pursuant to 26 Del. Admin. C. § 8002-7.7.2, if the Company fails to pay the full amount of a penalty assessed in a final order within thirty (30) days after receipt of this order, the Commission may refer the case to the Attorney General with a request that an action to collect the assessed penalty be brought in any court of competent jurisdiction.
4.	The Commission reserves the jurisdiction and authority to enter such further Orders in this matter as may be deemed necessary or proper.
BY ORDER OF THE COMMISSION:


																			Dallas Winslow, Chairman


												
						Joann Conaway, Commissioner

						
												
						Harold B. Gray, Commissioner


												
						Manubhai  Karia, Commissioner


												
						K. F. Drexler, Commissioner

ATTEST:


						
Crystal Beenick, Secretary
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