BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF DELAWARE


	IN THE MATTER OF THE JOINT PETITION OF VEOLIA WATER DELAWARE, INC. AND THE CITY OF NEWARK PURSUANT TO 26 DEL. C. SECTION 215 TO TRANSFER VEOLIA WATER DELAWARE, INC.'S RIGHTS UNDER ITS CPCN TO THE CITY OF NEWARK TO PROVIDE WATER SERVICE TO CERTAIN PROPERTIES (FILED AUGUST 31, 2023) 

	)
)
)
)
)
)
)
)
)
	



PSC DOCKET NO. 23-1165



ORDER NO. 10297

	AND NOW, this 13th day of September 2023, the Delaware Public Service Commission (“Commission”) determines and orders the following:
WHEREAS, on August 31, 2023, Veolia Water Delaware, Inc. ("Veolia”)[footnoteRef:1], and the City of Newark[footnoteRef:2] (“Newark” or “City”) (together, the “Applicants”) filed an application (the “Application”) pursuant to 26 Del. C. §§ 215(a)(1) and (d) seeking approval by the Delaware Public Service Commission (“Commission”) to transfer Veolia’s rights under its certificates of public convenience and necessity (“CPCN(s)”) as they relate to certain properties (the “Properties”) as further described herein to the City of Newark, and to revise the official maps reflecting Veolia’s service territory to reflect that Veolia will no longer have the right to serve or provide water service to the Properties; and [1:  Veolia is a public utility as defined in 26 Del. C. § 102(2).]  [2:  The City of Newark is a municipal corporation of the State of Delaware that provides water service within and outside of the municipal limits of Newark through its Department of Public Works and Water Resources as a municipal public utility pursuant to the City of Newark Charter and applicable law, and is therefore a public utility as defined in 26 Del. C. § 102(2).] 

WHEREAS, 26 Del. C. § 215(a)(1) provides: 

No public utility, without having first obtained the approval of the Commission, shall [d]irectly or indirectly merge or consolidate with any other person or company, or sell, lease, assign, or mortgage except by supplemental indenture in accordance with the terms of a mortgage outstanding September 1, 1949, or otherwise dispose of or encumber any essential part of its franchises, plant, equipment or other property, necessary or useful in the performance of its duty to the public; and

WHEREAS, 26 Del. C. § 215(d) provides: 

The Commission shall approve any such proposed merger, mortgage, transfer, issue, assumption or acquisition when it finds that the same is to be made in accordance with law, for a proper purpose and is consistent with the public interest. The Commission may make such investigation and hold such hearings in the matter as it deems necessary, and thereafter may grant any application under this section in whole or in part and with such modification and upon such terms and conditions as it deems necessary or appropriate. The Commission shall grant, modify, refuse or prescribe appropriate terms and conditions with respect to every such application within 30 days after the filing of the application therefor, except that with respect to any application filed under subsection (b) hereof, if the Commission gives notice to the parties of a hearing to be held by the Commission with respect to the application and the hearing is commenced within such 30 days or on a date mutually acceptable to the Commission and the parties, the Commission shall have 30 days after the submission of the hearing examiner's report or recommended decision within which to render its decision. In the absence of any such action within such period of time, any such proposed merger, mortgage, transfer, issue, assumption or acquisition shall be deemed to be approved; and

WHEREAS, according to the Commission’s official service territory maps, the Properties are currently located in Veolia's water service territory; and
[bookmark: _Hlk144447474]WHEREAS, in the 1950s and 1960s, the Commission had the authority to issue CPCNs for water service.  That authority was later transferred to the Delaware Department of Natural Resources and Environmental Control in the 1970s, and then back to the Commission in 2001; and
WHEREAS, Newark, via act of the General Assembly, has maintained the authority to provide water service to customers residing outside of its municipal boundaries since 1925.[footnoteRef:3]  By amendment of its municipal Charter[footnoteRef:4] (‘the Charter”) in 1955, Newark obtained the right to provide water service to properties located within ten (10) miles outside of its municipal boundaries;[footnoteRef:5] and  [3:  See PSC Docket 23-1165 Application, Exhibit “A.” for pertinent provisions of the 1925 General Assembly authorization.]  [4:  See PSC Docket 23-1165 Application, Exhibit “B.” for pertinent provisions of the City of Newark’s 1955 Charter Amendment.]  [5:  See Newark City Charter § 405.] 

WHEREAS, in 1995, a period during which the Commission did not have official authority to issue CPCNs for water service, Veolia’s predecessor obtained certain CPCNs for properties outside the City of Newark.  When Veolia’s predecessor obtained these CPCNs, Newark was already providing water service, and continued to provide water service, to certain of those properties by the authority of its Charter; and
[bookmark: _Hlk144447554]WHEREAS, in 2021, an issue arose as to whether Veolia or Newark provided water service to a certain property located at 1364 Marrows Road, Newark, Delaware (the “Property”), as both the Company and Newark claimed that they had provided water service to some portion of the Property at various points in time; and  
 WHEREAS, on August 26, 2021, Veolia’s predecessor filed an informal complaint with the Commission claiming a right to provide water service to the Property, which Newark opposed; and
[bookmark: _Hlk144447649]WHEREAS, on September 8, 2021, Newark filed an action against Veolia’s predecessor in the Court of Chancery pertaining to the provision of water service to the Property.  Veolia and Newark ultimately settled the matter regarding water service to the Property, and both the informal complaint filed with the Commission and the Chancery Court action were dismissed; and 
WHEREAS,  as part of the settlement, Veolia and Newark agreed to address which public utility provided water service to other properties located within or outside the City of Newark municipal boundary (which was also located within the area of the Veolia CPCN) and, upon making such determination, to formalize this arrangement through the Commission so that the official maps for water service kept by the Commission could be properly modified and the rights to serve those properties already served by the City would be transferred to the City; and 
WHEREAS, after further research of the issue, Veolia and Newark determined that: (1) the Properties located within Veolia’s service territory are located both inside and outside the municipal limits of the City of Newark; (2) Newark provided water service to these Properties pursuant to its Charter prior to the issuance of Veolia’s 1995 CPCN; and (3) Newark continues to provide water service to these Properties; and  
WHEREAS, Commission Staff has reviewed the Application and, by Memorandum dated September 6, 2023, which the Commission incorporates by reference, recommended that the Commission grant the Application because, pursuant to 26 Del. C. § 215(d), the transfer of Veolia’s CPCN rights to Newark is made in accordance with law, for a proper purpose, and is consistent with the public interest; and
WHEREAS, due to Newark’s authority to provide water service to the Properties as granted by its Charter, and in consideration of the longevity of that water service, the Commission finds that the transfer of Veolia’s rights to provide water service to the Properties is in accordance with law, for a proper purpose, and is in the public interest; and
WHEREAS, to avoid this circumstance in the future, the City of Newark and any other public utility, whether or not regulated by the Commission, should comply with 26 Del. Admin. C. § 2001-2.4.4[footnoteRef:6] so that the Commission’s maps are accurate; [6:  26 Del. Admin. C. § 2001-2.4.4 provides that information to be filed with the Commission includes public utilities system map(s), “Each utility shall file with the Commission a map showing the utility's water system, scale 1″ = 1 mile or less, e.g. 1″ = 2000 feet. Such map shall be revised annually unless such revision is unnecessary in which event the utility shall notify the Commission that the map on file is current. The map should show: 2.4.4.1 the location of pumping stations, treatment plants, and sources of supply; 2.4.4.2 storage facilities; 2.4.4.3 mains 8 inches or larger; 2.4.4.4 service area.” (emphasis added)] 

	NOW, THEREFORE, IT IS HEREBY ORDERED BY THE AFFIRMATIVE
VOTE OF NO FEWER THAN THREE COMMISSIONERS:

1.	That, to the extent required by 26 Del. C. §§ 215(a)(1) and (d), the Commission hereby approves the transfer of Veolia Water Delaware, Inc.’s rights under its CPCNs to serve the Property and the Properties to the City of Newark.  A listing of the tax parcel numbers that comprise the transferred service territory is attached as Exhibit “A.”
2.	That the associated official Commission service maps be revised accordingly.
3.	That the Applicants shall comply with any and all federal, state, county, and local statutes, ordinances, orders, regulations, rules, and permit conditions that are applicable, or may become applicable, to any matter involving water utility services provided to the service territory.
4.	The Commission reserves the jurisdiction and authority to enter such further orders in this matter as may be deemed necessary or proper. 
BY ORDER OF THE COMMISSION:


												
Dallas Winslow, Chairman


												
Joann Conaway, Commissioner

					
												
Harold B. Gray, Commissioner


												
Manubhai  Karia, Commissioner


												
K. F. Drexler, Commissioner


ATTEST:

						
Crystal Beenick, Secretary








































E X H I B I T “A”

APPROVED SERVICE AREA
PARCELS BEING TRANSFERRED FROM VEOLIA WATER DELAWARE, INC. TO THE CITY OF NEWARK 
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PSC Docket No. 23-1165, Order No. 10297 Cont’d

TAX MAP PARCEL NUMBERS
3


2



	901500001			
901500002			
901500003			
1802100215			
1803200254			
1803600002			
1803600003
1804400200			
1100540009			
1100540010			
1100540005			
1100540011			
1100540006			
1100540012			
1100540007			
1100540013			
1100540008			
1100540014			
1100540176			
1100540187			
1100540177			
1100540188			
1100540178			
1100540189			
1100540179			
1100540180			
1100540194			
1100540181	
1100540195
1100540182
1100540196
1100540183
1100540184			
1100540204			
1100540200			
1100540186	
1100540185
1100920001
1100920002
1100920011
1100540193
1100540190
1100540191
1100540192
1100540201
1100540197
1100540202
1100540198
1100540203
1100920007
1100540199			
1100920008
1100920006
1100920009
1100920005
1100920010
1100920004
1100920003
1100630314
1100630310
1100630311
1100630309			
1100630308			
1100630312			
1100630307			
1100630313			
1100630306			
1100630303			
1100630305			
1100630301			
1100630304			
1100630179			
1100630180			
1100630181			
1100630302			
1100630182			
1101000020			
1101000064			
1101000065			
1101000019			
1101000017			
1101000016			
1101000015			
1101000014			
1101000091
1101000033					







	









