BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF DELAWARE

IN THE MATTER OF THE APPLICATION OF )
DELMARVA  POWER & LIGHT COMPANY, EXELON )
CORPORATION, PEPCO HOLDINGS, INC., PURPLE )
ACQUISITION CORPORATION, EXELON ENERGY ) PSC DOCKET NO. 14-193
DELIVERY COMPANY, LLC, AND SPECIAL PURPOSE )
ENTITY, LLC, FOR APPROVALS UNDER THE )
PROVISIONS OF 26 DEL. C. §§ 215 AND 1016 )
(Filed JUNE 18, 2014) )

ORDER NO. 8621

AND NOW, this 25th day of August, 2014, the duly-appointed
Hearing Examiner for this docket determines and orders the following:

L. Pursuant to 92 of Order No. 8581 (July 8, 2014), the
Commission designated me as the Hearing Examiner for this docket and
delegated the authority to me to resolve any discovery disputes among
the parties.

2. On July 31, 2014, the Public Service Commission Staff
("Staff”) timely served discovery on Delmarva Power & Light Company
(“Delmarva”), Pepco Holdings, Inc. (WPHIY , Exelon Corporation
("Exelon”), Exelon Energy Delivery Company, LLC (“Exelon”), Purple
Acquisition Corporation (“Merger Sub”), and Special Purpose Entity,
LLC (“SPE”) (collectively, the “Joint Applicants”).

3. On August 7, 2014, the Joint Applicants timely objected to

three (3) of Staff’s three hundred and eighty nine (389) discovery
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requests, specifically PSC-FN-18,' PSC-FN-58,> and PSC-PI-187.°
Staff’s discovery requests and the Joint Applicants’ responses are
attached hereto as Exhibit “A”. The Joint Applicants’ Privilege Log is
attached hereto as Exhibit “B”.

4, The Joint Applicants’ objections are generally based upon:
a) the Attorney-Client Privilege; b) the Common Interest Doctrine,
which allows parties with common interests to assert a shared
privilege; c) confidentiality based upon a federal statute, the Hart-
Scott-Rodino Act, which requires the parties to a large, proposed
merger to file documents with the Federal Trade Commission (“FTC”)
which analyzes whether the proposed merger is legal, and a waiting
period is imposed; and d) confidentiality originally claimed by PSEG,
a New Jersey energy utility, during an unconsummated merger between
Exelon and PSEG, which involved negotiations beginning in 2004 and
ending in 2006.

5. On August 15, 2014, Staff timely served a Motion to Compel
Production of Discovery Responses. Staff argued as follows: (a) the
Joint Applicants’ objections on the basis of attorney-client privilege
and the common interest doctrine are unsupported by the Joint
Applicants’ deficient Privilege Log and should be rejected; (b) the

Attorney-Client Privilege and the Common Interest Doctrine offer no

: PSC-FN-18 provides as follows: “Ring Fencing-Please provide all
communications between Exelon and PHI concerning potential ring fencing
measures.”

¢ PSC-FN-58 provides as follows: “Corporate Governance-Please provide the
Hart-Scott-Rodino filings of PHI and Exelon once available.”
’ PSC-PI-187 provides as follows: “"Merger Savings and Allocations - Please

produce a copy of the confidential version of all testimony and exhibits
addressing merger savings (including the cost-benefit analysis) that was
sponsored by Exelon and/or PSEG witnesses in the proposed merger proceedings
before the New Jersey BPU in Docket No. EM05020106.”"
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protection for the withheld documents; (¢) 15 U.S.C. §l18a(h) of the
Hart-Scott-Rodino Act does not apply to Staff in this state
administrative proceeding, and the Joint Applicants’ refusal to
disclose their pre-merger filing with the Federal Trade Commission
("FTC”) 1is therefore inappropriate; and (d) the Joint BApplicants
failed to explain why they should not produce documents related to
PSEG’s testimony in the New Jersey case, particularly in light of
Staff’s willingness to agree to a confidentiality stipulation.

6. On August 20, 2014, the Joint Applicants timely filed a
Response to Staff’s Motion to Compel Production of Discovery
Responses. The Joint Applicants’ Response argues as follows: (a)
regarding PSC-FN-18, all communications concerning ring fencing
between Exelon and PHI were between counsel for the Joint Applicants
or counsel and their clients and were privileged under the Attorney-
Client Privilege or the Common Interest Doctrine; (b) in reference to
PSC-FN-58, the pre-merger documents are confidential and protected
from disclosure pursuant to 15 U.S.C. §18a(h) of the Hart-Scott-Rodino
Act; and (c) regarding PSC-PI-187, involving the “merger savings”
documents deemed confidential by a non-party, PSEG, before the New
Jersey Board of Utilities, the Joint Applicants argue that they cannot
produce the documents and waive PSEG’s right to confidentiality. The
Joint Applicants did agree to produce to Staff the requested documents
sponsored by Exelon 1in the case before the New Jersey Board of

Utilities involving that unconsummated 2004-06 transaction, including

Exelon’s own confidential documents.
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7. On August 21, 2014, I held a conference call with Counsel for
Staff and Counsel for the Joint Applicants. On August 22, 2014,
Staff’s Counsel sent me the letter attached as Exhibit “C” hereto. The
letter reflects an agreement between Staff and the Joint Applicants as
to the issues described therein.

NOW, THEREFORE, IT IS ORDERED:

8. I have reviewed the Privilege Log produced by the Joint
Applicants which is attached hereto as Exhibit “B”. As agreed to by
the parties, I grant Staff’s Motion to Compel in part and order that
the Joint Applicants shall provide me with the documents claimed as
privileged or confidential in the Privilege Log on or before 12 Noon
on August 27, 2014 so that I may perform an In-Camera Inspection of
those documents, a remedy sought by Staff in its Motion to Compel.

9. Moreover, I rule that the Joint Applicants are required to
produce the bidding documents requested in PSC-FN-58. My conclusion
is based on the language and the legislative history of the Hart-
Scott-Rodino Act, including 18 ©U.S.C. §l8a(h) therein, and the
federal appellate case law construing that statute. Although some
federal appellate courts have relied upon the Act’s confidentiality
provisions in denying state attorneys generals access to such
filings, in those cases the merging parties refused to produce the
documents. In this case, the merging parties have agreed to produce
the bidding documents if production is ordered by me. E.g., Mattox v.
F.T.C., 752 F.2d 116,120 (5th Cir. 1985) (denying pre-merger filing
from being disclosed to the Texas Attorney General who sought the

filing made in the proposed merger of Chevron Corporation and Gulf
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Corporation); Lieberman wv. FTC, 771 F.2d 32, 39 (2nd cCir. 1985)

(denying disclosure to the Attorneys General of four (4) states who
sought the filing made in proposed merger of Texaco, Inc. and Getty
0il Company)

10. Thus, I find that 18 U.S.C. §18a(h) was not intended to
prohibit a non-governmental entity (such as the Joint Applicants)
from producing the bidding documents from a Hart-Scott-Rodino filing
in a state administrative proceeding like this one after being
ordered to do so, considering that the parties requesting such
documents have signed confidentiality agreements or are bound by
state law from disclosing the contents of such documents. The Joint
Applicants shall produce these documents no later than 12 Noon on
August 27, 2014.

11. Finally, I rule that, as agreed to by the parties, the
Joint Applicants recently produced certain documents requested 1in
PSC-PI-187, which Exelon or PSEG sponsored in connection with its
Application to the New Jersey Board of Public Utilities. After its
review, 1if Staff is satisfied with the documents produced by the
Joint Applicants, then it is not necessary for me to address this

portion of Staff’s Motion to Compel any further.

Respectfully Submitted,

/s/ Mark Lawrence

Mark Lawrence
Senior Hearing Examiner
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JOINT APPLICANTS
DELAWARE PSC 14-193
OBJECTIONS TO PSC STAFF INITIAL REQUEST FOR PRODUCTION
AND INTERROGATORIES
REQUEST NO. 18

QUESTION NO. 18

PSC-FN-18 Ring Fencing
Please provide all communications between Exelon and PHI
concerning potential ring fencing measures.

RESPONSE:
A.  The Joint Applicants object to this request on the grounds of attorney/client privilege

(mutual interest doctrine). All communications concerning ring fencing between Exelon and
PHI were between counsel for the Joint Applicants or counsel and their clients.

SPONSOR:



JOINT APPLICANTS
DELAWARE PSC 14-193
OBJECTIONS TO PSC STAFF INITIAL REQUEST FOR PRODUCTION
AND INTERROGATORIES
REQUEST NO, 58

QUESTION NOQ. 58

PSC-FN-58 Corporate Governance

Please provide the Hart-Scott-Rodino filings of PHI and Exelon once
available.

RESPONSE:

A.  The Joint Applicants object to this request on the grounds that the requested material is
protected from disclosure pursuant to 15 U.S.C. § 18a (h).

SPONSOR:




JOINT APPLICANTS
DELAWARE PSC 14-193
OBJECTIONS TO PSC STAFF INITIAL REQUEST FOR PRODUCTION AND INTERROGATORIES

REQUEST NO. 187

QUESTION NO. 187

PSC-PI-187 Merger Savings and Allocations

Please produce a copy of the confidential version of all testimony
and exhibits addressing merger savings (including the cost-benefit
analysis) that was sponsored by Exelon and/or PSEG witnesses in the
proposed merger proceedings before the New Jersey BPU in Docket
No. EM05020106.

RESPONSE:
A.  The Joint Applicants object to this request on the grounds that the material is

confidential to a third party that is not a party to this proceeding. None of the Joint Applicants
may waive the right to confidentiality of PSEG.

SPONSOR:
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Name Company
*Amy Blauman PHI
*A. Harper PHI

*Andrea Preate-Regni

Morgan Lewis

*Anthony DeCusatis

Morgan Lewis

*Anthony Gay Exelon
*Brooke McGlinn Morgan Lewis
*Bruce Wilson Exelon
*Carter Culver Exelon
*Colleen Foley Saul Ewing
*Courtney Schultz Saul Ewing

*Daniel Gahagan

Baltimore Gas & Electric

*Daniel Hurson

Baltimore Gas & Electric

*Darryl Bradford

Exelon

*Douglas Micheel PHI

*F. William DuBois Saul Ewing
*Geoffrey Sawyer Drinker Biddle
*J. Joseph Curran Ill  |Saul Ewing
*Jack Garfinkle Exelon

*Jane Storero PHI

*Jessica Raba Saul Ewing

*John Lyons

Skadden Arps

*John Ray

Manatt, Phelps & Phillips

*Kenneth Kulak

Morgan Lewis

*Kevin Fitzgerald PHI

*Lisa Decker Exelon

*Matthew Estes Skadden Arps
*Michael Naeve Skadden Arps
*Nicole Nocera Exelon

*Noelle Coates Hunton & Williams
*Paul Bonney Exelon

“Peter Meier PHI

*Philip Passanante PHI

*Richard Gary Hunton & Williams
*Richard Lorenzo Loeb & Loeb
*Robin Leone Saul Ewing
*Shaila Ohri PHI

*Stephen Genzer Saul Ewing

*Steven Albertson

Skadden Arps

*Steven Sunshine

Skadden Arps

*Ted Duver Loeb & Loeb
*Thomas Gadsden Morgan Lewis
*Thomas McGonigle Drinker Biddle
*Todd Goodman PHI
*Veronica Gomez Exelon

*Ward Smith Exelon
*Wendy Stark PHI




Amy Trojecki

Exelon

Benjamin Vannier

The Boston Consulting Group

Calvin Butler

Baltimore Gas & Electric

Carim Khouzami

Exelon

Charles Dickerson PHI
Christopher Crane Exelon
Dana Bolton Exelon
David Gee The Boston Consulting Group
David Velazquez PHI
Denis O'Brien Exelon
Diane Antonelli PECO
Donna Kinzel PHI
Dorothy Gabriel Exelon
Earl Coffman PHI
Gloria Godson PHI

Guilaume Aubert

The Boston Consulting Group

Heather Hall PHI

James Firth Exelon

Jeff Snyder PHI

John Antonuk PHI

Jonathan Thayer Exelon

Justin Dean The Boston Consulting Group

Kathleen Barron

Exelon

Kenneth Parker PHI
Kevin McGowan PHI
Kevin Waden Exelon
Kyle Crowley Exelon
Laura Duda Exelon
Laura Monica PHI
Marissa Humphrey Exelon
Mark Alden Exelon
Melissa Sherrod ComEd
Michael Maxwell PHI
Mindy Herman PHI

0. Ray Bourland PHI
Patti Johnson PHI
Peter Ancona Exelon
Philip Barnett PECO
Ravi Ganti Exelon
Richard Webster PECO
Shravan Chopra Exelon
Stacie Frank Exelon
Sue Wallace Exelon
Susan Tierney Analysis Group
Susan Tracy Exelon
William Gausman PHI

* Indicates attorney or other legal personnel
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AsHBY & GEDDES

ATTORNEYS AND COUNSELLORS AT LAW TELEPHONE
302-6%54-1888
500 DELAWARE AVENUE
FACSIMILE
P. 0. BOX IS0 302-654-2067

WILMINGTON, DELAWARE 19899

22 August 2014

VIA E-MAIL

The Honorable Mark Lawrence
Senior Hearing Examiner

Delaware Public Service Commission
861 Silver Lake Boulevard, Suite 100
Dover, DE 19904

Re:  PSC Docket No. 14-193
Dear Mr. Senior Hearing Examiner:

Following up on the teleconference held yesterday, I write to try and provide you with a
status report on the various issues we discussed regarding Staff’s initial data requests.

First, regarding the subsequent objection based on Staff’s initial review of the Joint
Applicants’ (“JAs™) data responses, Staff believes it has been resolved. Staff awaits the
production of the additional documents that the JAs have agreed to produce electronically and
reserves its rights to follow up on the redactions related to alleged privilege communications on
the basis: (1) the objections were not timely made; and (2) that upon review of the information, if
Staff cannot discern an ascertainable basis to support the claim of privilege, it will renew its
motion to have the material disclosed. But for the moment we believe this is resolved.

Second, in terms of Staff’s pending Motion to Compel, the issue regarding the
confidential PSE&G information appears to be resolved based on the most recent production of
materials, subject to Staff’s review.

Third, Staff continues to seek the bidder information that is included in the Hart Scott
Rodino filings. For the reasons outlined in the JAs’ response to the Motion to Compel, they
continue to have concerns with producing such information, especially in absence of an order
from your Honor directing them to do so. As such, a ruling by you on that issue is necessary.

Fourth, regarding the privilege log information, the JAs maintain the information is
properly subject to privilege and Staff believes the most efficient way to resolve this issue is to
order the JAs to produce the information -- the documents listed in the log -- to you in camera
and for your Honor to review those documents and resolve the issue related to their disclosure.
Since Staff believes that the descriptions, as augmented in JAs’ response to Staff’s Motion to
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The Honorable Mark Lawrence
22 August 2014
Page 2

Compel, still are not sufficient to determine if the material is in fact privileged, a ruling by you
on this issue is also necessary.

Finally, please be advised that Staff has consulted with counsel for the JAs and believes
that there is concurrence on the points as outlined above.

Respectfully,

| . e A [
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Yames McC. Geddes

IMcCG:dlb
CC: Thomas P. McGonigle, Esq.
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