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AFFIRMED.

Before VEASEY, Chief Justice, and MOORE, and
WALSH, Justices.

ORDER
WALSH, Justice.

*] This 7th day of September, 1993, upon
consideration of the appellant’s opening brief and
the appellee’s motion to affirm pursuant to Supreme
Court Rule 25(a), it appears that:

{1) This is an appeal from a Superior Court
decision affirming a determination of the Industrial
Accident Board (“Board™) that Appellant Anthony
Crooks (“Croocks™) is not entitled to permanency
benefits in connection with a 1986 industrial
accident. On appeal, Crooks raises two claims of
error; (1) hearsay evidence was improperly
admitted at the Board hearing; and {2) the Board's
decision is not supported by substantial competent
evidence.
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(2) Crooks, while employed by Appellee
Draper Canning Company (“Draper™), was injured
on November 8, 1986, when scaffolding collapsed.
As a result, Crooks received worker's compensation
benefits for injuries to his lower back until August
28, 1988, when the Board determined that the
disability attributed to the work-related accident
had resolved. On July 9, 1988, Croocks was
involved in a non-work related automobile
accident, which allegedly exacerbated his back
mjuries.

(3) On October 30, 1991, Crooks filed a
Petition to Determine Additional Compensation
Due, claiming that the injuries to his back were of a
permanent nature and stemmed from his 1986
industrial accident. Following a hearing, on
October 9, 1992, the Board denied Crooks' petition
for permanency benefits on the basis of its August
28, 1988, decision and the testimony of Dr. Robert
Varipappa, Draper's medical witness. The Board
concluded that Dr. Varipappa's testimony was more
credible than that of Dr. James Schreppler, Crooks'
medical expert, The Board's decision was affirmed
by the Superior Court and this appeal followed.

(4) In support of his hearsay claims, Crooks
asserts the Board erred in allowing as evidence the
medical opinions of two non-appearing physicians,
over his objection. Further, Crooks asserts that the
police report of the automobile accident was
improperly admitted, again over his objection. In
moving to affirm, Draper argues that the medical
opinions were properly admitted and that the
Board's findings were supported by substantial
evidence. While tacitly conceding that the police
report should not have been admitted into evidence,
Draper argues that the report was not relied upon by
the Board in its decision and thus any error in its
admission was harmless.

(5) In this second stage of appellate review, the
standard and scope of review of the Board's
decision is governed by statute, 29 Del C. § 10142,
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Factual determinations of the Board, if supported
by substantial evidence, will not be disturbed on
appeal. Rulings of law are subject to de nove
review. Duvall v. Charles Connell Roofing,
Del.Supr., 564 A.2d 1132 (1989),

(6) While the propriety of admitting hearsay
evidence in administrative hearings presents a
question not subject 1o easy answer, see Ernest H.
Schopler, Annotation, Hearsay Evidence in
Proceedings Before State Administrative Agencies,
36 A.L.R.3d 12 (1971), Delaware courts have held
that administrative rulings may not rest solely upon
such evidence. Geegan v. Unemployment
Compensation Comm’n, Del.Super., 76 A2d 116
(1950); Barrett v. Division of Motor Vehicles,
Del.Super., 514 A.2d 1145 (1986).

%2 (7) Here, however, it is clear that the Board
did not rely solely upon hearsay evidence. To the
contrary, the Board based its findings on its August
28, 1988 decision and a wvariety of competent
testimony presented at the hearing. Thus, the mere
admission of the hearsay evidence, whether proper
or improper, does not warrant reversal. In re
Delaware Sports Service, Del.Super., 196 A2d
215, 221 (1963), aff'd, Del.Supr.,, 202 A.2d 568
(1964), cert. denied, 379 U.S. 965 (1963); In re
Kennedy, DelSupr., 472 A.2d 1317, 1329, cert.
denied, 467 U.S. 1205 (1584).

(8) Crooks™ argument that the Board's decision
is not supported by substantial evidence lacks
merit. “Substantial evidence means such relevant
evidence as a reasonable mind might accept as
adequate to support a conclusion. it is also defined
as more than a scintilla but less than a
preponderance of the evidence.” Breeding v.
Contractors-One-Inc., DelSupr., 549 A.2d 1102,
1104 (198R). The Board's decision is clearly
supported by substantial evidence, to the extent the
Board accepted Dr. Varipappa's opinion on the
disputed issues of permanency and causation.
General Motors Corp. v. Veasey, Del.Supr., 371
A2d 1074, 1076 (1971), overruled om other
grounds, Duvall v. Charles Conmell Roofing,
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Del.Supr., 564 A.2d 1132 (1989),

{(9) 1t is manifest on the face of appellant's brief
that the appeal is without merit because the legal
issues on appeal are clearly controlled by settled
Delaware law and there is clearly sufficient
evidence to support factual determinations of the
Board.

NOW, THEREFORE, IT 1S ORDERED
pursuant to Rule 25(a) that the judgment of the
Superior Court be, and the same hereby is,

AFFIRMED.
Del.,1993.

Crooks v. Draper Canning Co.
633 A.2d 369, 1993 WL 370851 (Del.Supr.}

END OF DOCUMENT
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OPINION
RIDGELY, .

*1 This is an appeal by Paul Lavelle
(“Mr.Lavelie™) from the Kent County Personnel
Administration Board (“the Board”) which affirmed
the termination of Mr. Lavelle's employment as
Deputy Chief for Kent County Department of
Medical Services (“the Department™). On appeal
Mr. Lavelle argues that (i) the Board committed
legal error when they allowed the hearing to
proceed after certain prejudicial and irrelevant
information was sent to the Board, (2) Kent County
made an election of remedies and therefore, could
not terminate him after he was suspended o, in the
alternative, it was an abuse of discretion to
terminate him, (3) certain hearsay evidence was
improperly admitted before the Board, (4) the
findings of the Board were not supported by
substantial evidence, (5) the Board erred when it
stated the applicable standard of review and (6) the
findings of the Board are conclusory. The Board
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has responded to Mr. Lavelle's appeal and argues
that (1) the materials complained of were not relied
upon by the Board and therefore, the submission of
these materials to the Board was harmless error, (2)
Mr. Lavelle's termination was based upon different
conduct than his suspension and therefore, his
termination was not barred by the doctrine of
election of remedies and was not an abuse of
discretion, (3) hearsay evidence is admissible
before the Board and since the Board's decision did
net rely solely upon hearsay evidence it is without
error, (4) the Board's findings of fact are supported
by substantial evidence, (5) the Board did not err
when they stated the standard of review and (6) the
Board's decision was not conclusory and does not
require remand. For the reasons stated below this
Court concludes that the decision of the Board
should be affirmed.

I. BACKGROUND

Mr. Lavelle was employed as Deputy Chief
since November 1994, On June 11, 1996 Mr.
Lavelle was suspended by Colin Faulkner
(“Mr.Faulkner™), Chief of Kent County Department
of Emergency Medical Services (“Chief”) and Mr.
Lavelle's supervisor. Mr, Lavelle was suspended for
three %‘Eﬁ% for violating Articles 15.52 and
15.56 of Kent County's Personnel Ordinance
(“Personnel  Ordinance™).  Specifically, Mr.
Lavelle's suspension notice stated that he was
suspended for (1) purchasing “without establishing
a cost factor, a total of $3295.65 in wash/wax and
concrete cleaners, which far exceeds the needs of
this department” and (2) receiving *‘a gratuity of a
Fischer CD/Tape Player without notifying the
department head and [not attempting] to return said
item to the vendor.” At the conclusion of his
suspension on June 14, 1996, Mr. Lavelle was
placed on administrative leave, with pay, pending a
comprehensive investigation of the Department's
dealings with Pioneer, Inc. (“Pioneer™), the
company that Mr. Lavelle bought the wash/wax and
concrete cleaner from and received the Fischer CD
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and cassette player (“CD player”) from.
FNI1. Section 15.52 states:

conduct unbecoming an employee. This
shall inciude the following: conviction
of a crime; insubordination; inefficiency
and incompetency; giving false
statements to supervisors or the public;
acceptance of gifts, gratuities, or loans
from organizations, business concerns,
or individuals with whom he has official
relationships on business of the County
government; profane, obscene, insulting
words or gestures toward the public or
any County employee.

FIN2. Section 15.56 states:

violation of State Statutes, County
Ordinances, administrative regulations
or department rules.

As a result of this investigation more excessive
spending and gratuities were revealed and Mr.
Lavelle was given written notification on July 10,
1996 that the County intended to terminate his
employment. This letter stated that Mr. Lavelle's
termination was_based upon violations of Articles
15,52, 15.54 and 15.56 of the Personnel
Ordinance as well as violations of Kent County
Procurement Policy P-53 (“Procurement Policy”).
With respect to the Procurement Policy the
violations stated in the letter were (1) ordering
quantities of vehicle wash/wax/concrete cleaner far
beyond immediate departmental requirements, (2)
not establishing a cost factor prior to procurement,
(3) misrepresenting and not being truthful or
expeditious in advising the Chief of the total costs
involved when the initial purchase was made, (4)
not distributing the wash/wax to the southern
facility, (5) failing to follow recommended
procurement procedures by securing competitive
price factors, (6) violating the procurement policy
by fragmenting the initial purchase to disguise the
totality of purchase from the Chief and to avoid
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competitive pricing and (7) repeatedly accepting
gratuities including a Swiss army knife, a Coleman
rechargeable lantern, a Black and Decker cordless
screwdriver and a CD player. This letter also stated
that pursuant to Articles 14.20 and 14 .40 F

of the Personnel Ordinance a pretermination
hearing had been scheduled. This hearing was held
on August 6, 1996 and the purpose was to allow
Mr. Lavelle to respond to the stated reasons for his
intended termination. Following this hearing Mr.
Faulkner sent a letter to Mr. Lavelle on August 12,
1996 terminating his employment as Deputy Chief
effective August 23, 1996. On August 26, 1996,
Mr. Lavelle appealed the termination of his
employment to the Board. The Board held 2 hearing
on September 4, 1996 at which Mr. Faulkner
testified on behalf of the County and Mr. Lavelle
and Barry Everly (“Mr.Everly”) testified on behalf
of Mr. Lavelle.

FN3. Section 15,54 states:

abuse of County property or the use of
County supplies, materials, equipment or
other property for personal purposes or
securing the same for others.

FN4. Section 14.20 states:

A permanent employce may be
terminated immediately for any offense
described in Article 15.51 to 15.58,
inclusive, after the employee is afforded
a pretermination hearing.

FNS5. Section 14.40 states:

Pretermination Hearing-Prior to
terminating a permanent employee, the
Department Head shall issue written
notification to the employee of the intent
to terminate. Said written notification
shall state the reasons why the employee
is being terminated and shall include the
date, time and place of a pretermination
hearing between the Department Head or
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his/her designee', and the employee in
order to afford the opportunity for the
employce to respond to the stated
reasons for termination. A copy of said
notification shall be sent to the
Personnel Director.

*2 Mr, Faulkner testified that as Chief he is
responsible for the operations of the entire
Depariment. He testifted that Mr. Lavelle was one
of the Department's two Deputy Chiefs. He
explained that he was Mr. Lavelle's supervisor and
that Mr. Lavelle was responsible for the daily
operations of the Department including the
procurement of goods. Mr. Faulkner testified that
when goods are ordered for the Department an
order is placed over the phone and when the items
come in they are accompanied by an invoice. Mr.
Faulkner explained that anyone who works in the
office can sign for goods when they are delivered.
However, the person who is responsible for
procuring the materials gets the merchandise and it
is their job to compare the items received with the
invoice. The procurement officer then gives the
invoice to the department secretary and requests
that she generate a requisition form requesting that
a purchase order be generated which in turn will
generate the check to pay for the items received.
Mr. Faulkner testified that the requisition form is
generated in his office and must be approved by
either himself, Mr. Lavelle or Mr. Wilson.
However, when the requisition form is approved the
inveice is not attached. Once the requisition form is
approved it is sent to the County and they pay the
bill,

Mr. Faulkner testified that he first became
aware of the situation with Mr. Lavelle when he
was approached by Mr. McCloud, County
Administrator, who expressed concern about a large
purchase of car wash/wax and concrete cleaner in
the amount of $1,370.80 from Pioneer. Mr.
Faulkner explained that the requisition form was
approved while he was on vacation. Mr. Faulkner
testified that he learned that the procurement officer
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for the products was Mr. Lavelle and he had
requisitioned the products. He further learned that
the products were to be shipped to Mr. Laveile. Mr.
Faulkner asked Mr. Lavelle why such a large
purchase of these products was made. Mr. Lavelle
did not answer and Mr. Faulkner asked him if the
Department would be liable for anymore of this
product. Mr. Lavelle told him that the Department
would receive one more bill in the amount of
$400-$500. Mr. Faulkner explained that this was
the third shipment the Department had received
from Pioneer and he asked Mr. Lavelle to try to
return the product, Mr. Lavelle later told him that
he was able to return the concrete cleaner but not
the wash/wax. Mr. Faulkner testified that he told
Sharon Fox (“Ms.Fox™), the department secretary,
that ke needed to see everything that came in from
Pioneer from that date forward. He testified that on
June 5, 1996 he received a requisition in the
amount of $714.64 for what he understood was the
last Pioneer invoice the Department would receive.
Mr. Faulkner signed the requisition form, however,
at the time he signed the form he had not seen the
actual Pioneer invoice which reflected the goods
that he was authorizing payment for. He testified
that later in the afiernoon on that same day Ms. Fox
gave him an actual Pioneer invoice in the amount of
$660.66. He told her that they had just paid this and
she responded that this was another invoice the
Department had received from Pioneer in addition
to the requisition for the invoice that he signed
carlier that day. Mr. Faulkner testified that this
invoice raised questions in his mind for two
reasons. First, he was told by Mr. Lavelle that the
Department would only receive one more shipment
of wash/wax from Pioneer. Second, the invoice
listed a CD player that was sent to the Department
for their sole use by Pioneer free of charge. Mr.
Faulkner stated that the acceptance of gratuities
was against the Depariment's policy which was
stated in the Personnel Ordinance, a copy of which
Mr. Lavelle was provided with. Mr. Faulkner
testified that Ms. Fox told him that the CD player
was sitting in an unmarked unopened box behind
Mr. Lavelle's desk and had been there for about two
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or three weeks.

*3 Mr. Faulkner testified that on June 7, 1996
he asked Mr. Lavelle about the CD player and he
confirmed that he received it but had no other
explanation for the item. Mr. Faulkner also asked
Mr. Lavelle why the Department received fwo more
shipments instead of one from Pioneer and why the
cost was much higher than he had predicted. Mr.
Lavelle responded that he really did not know how
much it was going to cost. Mr, Faulkner testified
that he contacted Pioneer in order to investigate
why they sent the Department the CD player. Mr.
Faulkner testified that Pioneer told him the CD
player was not paid for, was a promotional item and
was to remain in the possession of the County. Mr.
Faulkner testified that up until this point he was
only aware of one gratuity, the CD player, that was
accepted by Mr. Lavelle and based upon this, the
excessive purchases and Mr. Lavelle's admission of
not establishing a cost factor before purchasing the
wash/wax, he decided to suspend him. He further
testified that while Mr. Lavelle was on suspension
he decided to place him on administrative leave
with pay. Mr. Faulkner explained that this is not a
disciplinary action since it is not grievable. Mr.
Faulkner also explained that he wanted to research
the Pioneer invoices to find out the extent of the
dealings the Department had with Pioneer. Mr.
Faulkner testified that the wash/wax that Mr.
Lavelle ordered was much more expensive than the
wash/wax that the Department usually ordered. He
testified that in the past the Department had spent
approximately $100 a year and that Mr. Lavelle had
spent over $3000 in six months.

Mr. Faulkner testified that as a result of his
investigation of the Pioneer inveices he discovered
three other gratuities listed on the invoices. Mr.
Lavelle was the procurement officer for the goods
listed on these three invoices. The gratuities listed
on the invoices were a Swiss Army knife, a
Coleman rechargeable lantern and a Black and
Decker cordless screwdriver. Mr. Faulkner testified
that he learned that the products that were sent from
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Pioneer were shipped Fed-Ex or UPS and that Mr.
Lavelle did not sign for any of the items. However,
Mr. Faulkner testified that Mr. Lavelle was working
on the day that the products were delivered to the
Department, When Mr. Lavelle was confronted by
Mr. Faulkner about the gratuities he denied
receiving them. Mr. Faulkner testified that as part
of his investigation he called Jim Steel (“Mr.Steel”)
who works for Pioneer. As a result of this
conversation Mr, Steel sent John Paradee, Esq.
(*“Mr.Paradec™ a letter which stated that Mr.
Lavelle had placed orders on certain dates with
Pioneer and specified the invoice numbers. The
letter further stated that all of the orders were
verified and that all the promotional items listed on
the invoices were sent. Mr. Faulkner testified that
subsequent to his investigation he sent Mr. Lavelle
a letter of the County's intent to terminate.

Mr. Lavelle testified that as Deputy Chief he is
responsible for the procurement of materials from
outside vendors. He stated that it is within his job
description to order the merchandise, receive it and
compare what is received with what is ordered. But,
Mr. Lavelle testified sometimes other pecple
assume this responsibility. For example, Mr.
Lavelle stated that when uniforms come in Ms. Fox
will “check them off.” Mr. Lavelle also testified
that at times Ms. Fox receives other merchandise
that is ordered as well as the invoice and then she
generates the requisition form without any
intervention from him. Mr. Lavelle testified that in
November 1995 he was contacted by Mr. Steel who
identified himself ag a representative of Pioneer and
used Mr. Faulkner as a reference. Mr. Steel told
him that he had some wash and wax products that
he felt would be beneficial to the Department. Mr.
Lavelle testified that he understood that the product
would be $50 per five gallon container. He ordered
eight five-gallon containers since he was told that
this was the appropriate amount for the number of
vehicles the Department had. Mr. Lavelle testified
that he told Mr. Faulkner about this purchase and
he said “oh, okay.” Mr. Lavelle testified that he
understood that he was purchasing only $400 of the
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wash/wax from Pioneer. Mr. Lavelle stated that
when he came back from lunch one day the first
shipment of wash/wax had arrived and was sitting
on the floor next to Ms. Fox's desk. However, there
was no invoice with it so he just put the product
initially in his office and then in the stereroom. Mr.
Lavelle testified that he never compared the
shipment with the invoice. Further, Mr. Lavelle
testified that he never saw any of the Pioneer
invoices which list gratuities prior to the time of his
suspension. He also testified that the requisitions
for the invoices in question state that all inquiries
should be directed to S. Fox and the Director is
listed as C. Faulkner and that his name does not
appear on the document. However, Mr. Lavelle
admitted that his name does appear on the invoices
which list the gratuities and state that the products
are to be shipped to him and were sold to him. Mr.
Lavelle testified that he never requested, received
or disposed of a Swiss Army knife, a Black and
Decker cordless screwdriver or a Coleman lantern.
However, he testified that he did receive a CD
player and that it was shipped by itself and he never
saw an invoice that referenced it. He stated that he
intended to tag the CD player with a County
property tag and place it in the office or in another
medic unit. Mr. Lavelle testified that he did think
the CD player was a gratuity even though there was
no charge for it. Further, he testified that he did not
know that if was a violation of the Persomnel
Ordinance to accept the CD player.

*4 Mr. Lavelle testified that after the initial
purchase from Pioneer he was contacted again by
Mr. Steel concerning concrete cleaner. Mr. Lavelie
thought that he purchased 3 buckets of concrete
cleaner at $10 per bucket. However, the concrete
cleaner actually cost 310 per pound and he
purchased 75 pounds. Mr. Lavelle stated that he
was not in the office when the concrete cleaner was
delivered, he did not sign for the product, he did not
see the invoice and he did not receive a gratuity as
a result of this purchase. Mr. Lavelle testified that
when he was first approached by Mr. Faulkner

concerning the amount that he was spending on car
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wash/wax and concrete cleaner, Mr. Faulkner asked
him why he was spending $1300 on these materials.
Mr. Lavelle stated that he told Mr. Faulkner that he
did not spend $1300 since he did not believe that he
had spent this much. Mr. Lavelle stated that he
called Mr. Steel to see if he could cancel the
shipment and was told that he could cancel the
concrete cleaner but not the wash/wax. However,
Mr. Steel told him that the payments for the wash/
wax could be broken up into two billing cycles. Mr.
Lavelle explained that this was the reason that two
more invoices and shipments were received from
Pioneer instead of one. Mr, Lavelle told Mr.
Faulkner about the bill splitting and he responded
that this would be fine. Mr. Lavelle testified that he
never told Mr. Faulkner that only one more bill
would be received from Pioneer in the amount of
$500-5600. Mr. Lavelle also testified that he was
never given a copy of the Procurement Policy nor
was there a copy in his office.

Mr. Lavelle testified that part of his job is to
investigate allegations of employee misconduct.
Mr. Faulkner asked him to investigate Barry Everly
{“Mr.Everly”). Mr. Lavelle testified that it was his
undersianding that Mr. Faulkner wanted to take
disciplinary action against Mr. Everly, however,
Mr. Lavelle investigated Mr. Everly but did not
take disciplinary action against him. Mr. Lavelle
testified that disciplinary action was taken against
Dave Abramson (“Mr.Abramson™} at the request of
Mr, Faulkner. However, Mr. Lavelle testified that
he investigated the situation and found that the
disciplinary action taken against Mr. Abramson was
unfounded. He told Mr. Faulkner his opinion a few
weeks prior to the incident at issue.

Mr. Everly testified that he has worked for 5
and 1/2 years as a paramedic with the Kent County
EMS and has known Mr. Lavelle during that time.
He described Mr. Lavelle as a hard and dedicated
worker and he stated that he had no reason to doubt
Mr. Lavelle's contention that he did not receive
gratuities from Pioneer. Mr. Everly admitted that he
applied for the Deputy Chief job in administration
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and did not get it. However, he testified that he did
not blame Mr. Faulkner for this and denied ever
telling anyone this. He also denied telling personnel
that Mr. Faulkner should not be Chief.

1I. STANDARD OF REVIEW

*5 The role of this Court in reviewing the
Board's decision is limited to determining whether
the Board's decision is supported by substantial
evidence and free from legal errors of law.
Only where there is no substantial, competent
evidence to support the Board's factual ﬁndli:rll%
may this Court overturn the Board's decision.
Substantial evidence means such relevant evidence
as a reasonable mind %nl\i]%ht accept as adequate to
support a conclusion. Also, it is within the
discretion of the Board, not the Court, to weigh the
credibility of the witnesses and resolve conflicts of
testimony.

FN6. General Motors Corp. v. Freeman,
Del.Supr., 164 A.2d 686, 688 (1969
Johnrson v. Chrysler Corp., 213 A2d 64,
66-67 (1965).

FN7. Johnson, 213 A.2d at 67.

FNS8. Oceanport Indust. v. Wilmington
Stevedores, Del.Supr., 636 A.2d 892, 899
(1994).

FN9. Starkey v. Unemployment Ins. Appeal
Bd., Del.Super., 340 A.2d 165,166((1975),
aff’d, Del.Supr., 364 A.2d 561 (1976).

II1. DISCUSSION

The Board found that the sole issue before
them was whether the department head failed to
follow the proper procedure outlined in Article 15
of the Personnel Ordinance. The Board found

that one of the duties of Mr. Lavelle was to match
invoices with deliveries. Further, the Board found
that exhibits C-4, C-5, C-6, C-7, C-8 and C-13
{which were the Pioneer invoices that listed the
four gratuities and the letter from Mr. Steel)
establish that the products at issue were shipped to
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Mr. Lavelle, including the four gratuities. Further,
the Board found that Mr. Lavelle admitted that all
of the products were received by the Department
and that the CD player was received and placed in
the vicinity of his desk. Moreover, the Board found
that the actual discovery of three additional
gratuities by the Department occurred after Mr.
Lavelle was suspended and these items were
accepted into the Department at a time when Mr.
Lavelle was responsible for the precurement of
goods. The Board found that Mr. Lavelle's
testimony lacked credibility. Accordingly, the
Board found that Mr. Lavelle engaged in numerous
counts of conduct unbecornirikgl\l.alrl1 employee within
the meaning of Article 15.52 of the Personnel
Ordinance. Further, the Board concluded that the
Department Head followed the proper procedures
outlined in Article 15 and upheld the termination of
Mr. Lavelle.

FN10. Section 15.40 of the Kent County
Personnel Ordinance states:

A  permanent employee may be
dismissed or demoted whenever in the
judgment of a Department Head the
cmployee has failed satisfactorily to
perform his/her duties or has engaged in
conduct that violates established County
rules. When the Department Head
decides to take such action he/she shall
file with the employee, the Personnel
Director, and the Personnel
Administration Board a  written
notification containing a statement of the
substantial reasons for the action, The
employee shail be notified not later than
five (5) working days prior to the
effective date of the action. The notice
shall inform the employee that he/she
shall be allowed two (2) calendar weeks
from the date of the notification to file a
reply with the Personnel Drector and the
Personnel Administration Board and to
request a hearing before the Persomnel
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Administration Board. The pay plan
rules shall provide for changes in
compensation resulting from demotions.

FN11. Article 15.52 states:

conduct unbecoming an employee. This
shall include the following: conviction
of a crime; insubordination; inefficiency
and incompetency; giving false
statements to supervisoers or the public;
acceptance of gifts, gratuities, or loans
from organizations, business concerns or
individuals with whom he has official
relationships on business of the County
government; profane, obscene, insulting
words, or gestures toward the public of
any county employee.

A. Materials Submitted to the Board

Mr, Lavelle first argues that the Board
committed legal error when they proceeded with
the hearing after certain evidence was submitted to
the Board. The Board argues that the information
complained of did not provide the basis for the
Board's decision and was harmless error. Prior to
the hearing before the Board, Alan Kujula, Board
Secretary and Personnel Director for Kent County,
submitted information packets to the members of
the Board. These packets were submitted to the
Board by three separate memorandum which were
dated August 29, 30 and Sepiember 4, 1996.
Charles Whitehurst, Esq. (“Mr.Whitehurst™) wrote
to Craig Eliassen, Esq. (“Mr.Eliassen™), attorney
for the Board, on September 4, 1996, the date on
which he received the last memorandum, and
objected to certain itemns in the information packets.
The objections raised in that letter have been raised
again in this appeal.

Specifically, Mr. Lavelle argues that it was
prejudicial error for the Board to have been
submitted an item entitled “employee progress/
continuation notes” which was dated 1995-19%96
and prepared by Mr. Faulkner. These notes contain
dated entries which detail “incidents” with Mr.
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Lavelle. One incident detailed in these notes that
Mr. Lavelle in particular objects to is the entry that
states that many “big ticket” items were missing
from the Department. Mr. Lavelle argues that from
this enfry it can be inferred that he took the big
ticket items from the Department. Mr. Lavelle also
objects to the admission of an arrest warrant
memorandum on the ground that it is irrelevant to
the proceedings before the Board. The
memorandum stated that Mr. Lavelle had been
arrested for official misconduct and profiteering.
Mr. Lavelle also objects to this submission as being
inaccurate since at the time of the hearing before
the Board only one charge was pending against him
and not two. Mr. Lavelle also contends that this
submission was designed to convey to the Board
that there were adequate grounds for his
termination.

*6 In response to the letter written by Mr.
Whitehurst, which raised the same objections as
stated above, Mr. Eliassen stated at the outset
of the hearing before the Board;

FNI12. In the letter Mr. Whitehurst also
objected to an Internal Investigation
Summary that was prepared by Mr.
Faulkner on the ground that it was hearsay.
However, this particular objection has not
been renewed on appeal. Moreover, the
curative instruction that Mr. Elassen
issued to the Board also covered the
Internal Investigation prepared by Mr.
Faulkner.

All right. Members of the board, around 5 o'clock
this evening Mr., Paradee, Mr. Whitehurst, and
myself had a teleconference where we discussed
some evidentiary issues, and we did reach a
consensus on certain items, and I'd like to make
you aware of these now.

Number one, the employee progress continuation
note-I believe if's a two-page document that was
forwarded by the personnel director-it's actually a
three-page document-it's in your packet-that
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should be disregarded. That document, in its
entirety, is essentially out of order and ought not
be considered when you deliberate.

Secondly, any reference whatsoever to the
apparent fact that Mr. Lavelle has been arrested
ought also be purged from your minds. That's not
what we're here to concern ourselves with. This is
a personnel matter, and some other proceeding
that may be taking place outside the walls of this
building is really not our concern.

And, thirdly, there is a summary that’s called
“Internal Investigation Summary,” prepared by
Colin Faulkner. This is also in your materials. I'm
instructing you to consider the testimony of Colin
Faulkner rather that the implications of the
summary that he may have prepared in
connection with this particular proceeding.

So just to restate that, consider what Mr.
Faulkner says to you this evening as the critical
evidence of what it is that he offers on behalf of
the County.

Gentlemen, any clarifications?

In response, Mr. Whitehurst stated, “I think
that that adequately summarizes what we agreed
should be submitted to the board.”

An essential element of an administrative
hearing entitles & litigant to an Fig?grtial hearing
before a non-biased agency. Therefore,
administrative officials must conduct ]groceedings

- L FN14
with impartiality and proper decorum.

FNI13. Quaker Hill v. Saville, Del.Super.,
523 A.2d 947, 966 (1987), aff'd, Del.Supr.,
531 A.2d 201 (1987).

FN14. Robbins v. Deaton, Del.Super., C.A.
No. 93A-05-001, Steele, 1. (Feb. 7, 1994).

it is apparently the practice of the Board to
receive information packets prior to a hearing in an
cffort to familiarize themselves with the case.
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Further, Mr. Lavelle was given a chance to submit
materials in advance of the hearing but chose not
to. Most importantly, Mr. Lavelle was given an
opportunity to object to any information in the
packets. This objection formed the basis for the
curative instruction that was given to the Board by
Mr. Eliassen. This instruction clearly stated that the
items that Mr. Lavelle objected to were not to be
considered by the Board in their deliberations.
Morcover, it is evident from the written opinion of
the Board that they did not base their decision upon
any of the evidence that Mr. Lavelle objects to. It is
clear from the contents of the curative instruction as
well as the opinion of the Board that Mr. Lavelle
was afforded a fair and impartial hearing before the
Board and that none of the evidence he objects to
was considered by the Board in their decision.

B. Election of Remedy and Abuse of Discretion

*7 Mr. Lavelle next argues that the County
elected the remedy of suspension and is barred
from terminating him for the same conduct. The
Board responds that Mr. Lavelle's termination was
based upen different conduct than was his
suspension and therefore, the County was not
barred from terminating him, The doctrine of
election of remedies is based on ‘any decisive act
of a party, with knowledge of his rights and of the
facts, indicating an intent to pursue one remedy
rather than the other.” A party is said to have
clected a remedy when he makes any decisive act,
‘with knowledge of his rights and of the facts,
indicating an intent to pursue one remedy rather
than the other.’

FN15. Wilson v. Pepper, Del.Super., C.A.
No. 90C-MY-16, Steele, I. (May 3, 1991) (
quoting 28 C.1.S. Election of Remedies, §
1T at 1077 (1941)).

FN16. Scott v. City of Harrington, Del.Ch.,
C.A. No. 842, Jacobs, V.C. (April 14,
1986) (citing Stoltz Realty Co. v. Raphael,
Del.Supr., 458 A.2d 21, 23) (quoting 28
C.1.S. Elections of Remedies, § 11 at 1077)

).
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Mr. Lavelle was suspended for purchasing
without establishing a cost factor wash/wax and
concrete cleaner in the amount of $3295.55 which
was beyond the Department's needs. Mr, Lavelle
was also suspended for receiving a gratuitous CD
player. Some of the reasons for Mr. Lavelle's
termination seem to overlap with the reasons for his
suspension. Mr. Lavelle was terminated for
ordering quantities of wash/wax and concrete
cleaner far beyond the Department's immediate
means. However, the amount in the letter of
termination is $3,570.35 which is higher than the
amount in the suspension notice. This number is
higher since after Mr. Lavelle's suspension Mr.
Faulkner was able to confirm the number by
reviewing all of the invoices from Pioneer which he
had not previously seen. Further, the notice of
termination is similar to the suspension since it lists
the receipt of a gratuitous CD player. However, the
notice of termination also lists the receipt of three
other gratuities which were discovered by Mr.
Faulkner after Mr. Lavelle's suspension when he
reviewed all of the Pioneer invoices. Moreover, Mr.
Faulkner explained the difference in the suspension
and the termination of Mr. Lavelle when he stated,
“[t]he critical difference in the termination and
suspension is that we discovered that there were
other gratuitous items that were accepted, signed
for, into the department, that has proven out to be
approved by Mr. Lavelle before they were sent.”

Although the three other gratuities were
shipped into the Department prior to Mr. Lavelle's
suspension, Mr. Faulkner mnor any other
administrative official knew this. Mr. Lavelle
argues that the officials had constructive notice of
the receipt of these three other gratuities. However,
what is important is when the officials had actual
knowledge of the receipt of the three additional
gratuities. The County was not barred from
terminating Mr. Lavelle for the additional conduct
which they onl]%became aware of after Mr. Lavelle
was suspended. NI8

FN17. See Werner v. Macomb County
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Council Service Comm'n, Mich.Ct.App.,
77 Mich.App. 533, 258 N.W.2d 549 (1977)
{looking to the time when the Sheriff had
actual knowledge of the employee's
conduct to determine if the charges should
be dismissed) (emphasis added).

FN18. Cf. Department of Health & Social
Services v. Weiss, Del.Super., C.A. No.
92A-02-010, Barron, J. {Jan. 15, 1993)
(affirming the decision of the State
Personnel Commission which held that the
employer, who had entered into a
settlement agreement with the employee
could not later bring charges against the
employee since it was clear from the
settlement agreement that the employer
knew of zll of the conduct of the employee
when the agreement was entered into).

In the alternative, Mr. Lavelle argues that even
if the County had not elected the remedy of
suspension, the County abused its discretion in
terminating him. The choice of a penalty by an
administrative apgency if based on substantial
evidence and not outside its statutory authority is a
matter of discretion to be exercised solely by the
agency. In reviewing the punishment for
abuse of discretion, the question is whether the
punishment is so disproportionate to the offense in
light of the circumstances as to be shocking to one's
sense of fairness.

FN19. Warmouth v. State Board of
Examiner in Optometry, Del.Super., 514
A2d 1119, 1123 (1986).

FN20. Id.

*8 As discussed more fully below, I find that
all of the findings of the Board are supported by
substantial evidence. Further, Article 15 .40 states
that a permanent employee may be terminated for
failing to satisfactorily perform his job or violating
County rules. Moreover, Article 15.52 states that an
employee may be disciplined for conduct
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unbecoming an employee including, accepting
gratuities and giving false statements to
supervisors. Also, the County's choice to terminate
those employees who do not follow established
rules in performing their job and who repeatedly
accept gratuities against established policy, does
not shock this Court's conscience.

C. Hearsay

Next, Mr. Lavelle argues that the letter that was
sent to Mr. Paradee from Mr. Steel is hearsay and
was improperly admitted before the Board. The
Board asserts that hearsay evidence is admissible
before the Board and that their decision did not rely
solely upon this evidence and thercfore, was
without error. The letter discusses the order history
of the Department with Pioneer. The letter states
the date on which Mr. Lavelle placed orders with
Mr. Steel and specifies the corresponding invoice
numbers. The letter further states that, “[a]ll of the
above orders were verified with our shipping
department, at which time address, unit price, item,
quantities, product, promotional terms, total cost
and billing terms [are] confirmed ...”

‘Administrative boards are not governed by the
strict evidentiary rules which govern jury trials. On
the contrary evidence which could conceivablﬁ( szult
a light on the controversy should be heard.”
However, administrative rulings may not rest solely
upon hearsay evidence.

FN21. Singletary v. Townsends, Inc.,
Del.Super., C.A. No. 94A-09-005, Graves,
1. (May 30, 1995) (quoting Sawyer v. New
Castle County, Del.Super, C.A. No.
81A-JL-4, Walsh, J. (Aug. 11, 1982}, aff'd,
Del.Supr., No. 266, (April 8, 1983).

FN22, Crooks v. Draper Canning Co.,
Del.Supr., 633 A.2d 369 (table), 1393 WL
370851,

The Board concluded that “[e]xhibits C-4, C-5,
C-6, C-7, C-8, and C-13 establish that the products
at issue were shipped to the Appellant, including
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the four (4) gratuities.” Exhibits C-4 through C-8
are the invoices which specify the products bought
and the gratuities sent by Pioneer. These invoices
list Mr. Lavelle as the person to whom the products
were sold and the person to whom the products and
the gratuities were shipped. Exhibit C-13 is the
letter written by Mr. Steel. However, i is clear that
the Board did not rely solely upon Mr. Steel's letter
in concluding that the products and gratuities in the
Pioneer invoices were shipped to Mr, Lavelle.
Since the Board's decision did not rely solely upon
the hearsay evidence, the mere admission of
hearsay evidence does not warrant reversal.

D. Substantial Evidence

Next, Mr. Lavelle argues that the findings of
the Board are not supported by substantial
evidence. First, the Board found that one of the
duties of Mr. Lavelle was to match invoices with
deliveries as part of his property procurement
respensibilities. Mr. Faulkner testified that this was
one of Mr. Lavelle's duties. Moreover, Mr. Lavelle
confirmed this. Although Mr. Lavelle stated that
this duty was sometimes assumed by Ms. Fox, he
maintained that this was not in her job description
but was in his. This finding of the Board is
supported by substantial evidence.

*9 Second, the Board found that exhibits C-4,
C-5, C-6, C-7, C-8 and C-13 establish that the
products at issue were shipped to the Appellant,
including the four gratuities. As discussed above,
exhibits C-4 through C-8 are the Pioneer invoices
which state that the products were sold to Mr.
Lavelle and the products and gratnities were
shipped to Mr. Lavelle. These invoices list the
products that were ordered and the gratuities that
were reccived. Further, the letter written by Mr.
Steel also states that the products were sold to and
shipped to Mr. Lavelle. Further, the letter also
states that the gratuities listed on the invoices were
shipped to Mr. Lavelle. There is substantial
evidence in the record to support this finding.

Further, the Board found that Mr. Lavelle
admitted to receiving all of the products and that
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the CD player was received and placed in the
vicinity of his desk. Mr. Paradee asked Mr. Lavelle
about the wash/wax that he ordered from Pioneer.
Specifically, Mr. Paradee asked Mr. Lavelle, “And
you acknowledge that at least eight were received
by the department?” Mr. Lavelle responded, “I
know that there were six that were received,
because 1 placed them in my office until the supply
room was cleaned up. Then they were placed in the
supply toom, yes, and then there were f[three
concrete cleaner] that arrived, and they were placed
in the supply room.” Also, Mr. Eliassen asked Mr.
Lavelle, “{ajll of these invoices from Pioneer
Products, they're admitted as C-4 through C-8
inclusive, Were you aware when the shipments
themselves arrived, any of them?” Mr. Lavelle
responded, “[y]es. I came back from lunch one day
when the first shipment came, and there were six
containers. And like I said, they were sitting by the
department secretary's-by her desk.” Then Mr.
Eliassen asked, “[d]o you recall if any of the later
[Pioneer] shipments arrived at EMS?” Mr. Lavelle
responded, “[t]he concrete cleaner-I was advised
the concrete cleaner was in the supply room.” Mr.
Eliassen asked, “[h]Jow about amy of the other
[Pioneer| shipments?” Mr. Lavelle answered, “I
don't recall being there when there were any other
shipments.” Mr. Eliassen asked, “[d] id the
products ultimately make their way into the supply
room in all other cases?” Mr. Lavelle responded,
“Iyles.” Also, Mr. Whitehurst asked Mr. Lavelle
about the CD player. He asked, “[nJow you did
receive a tape player.” Mr. Lavelle responded,
“[y]es.” Mr. Whitehurst asked again, “or a cassette
or a CD, whatever it is; correct?” Mr. Lavelle again
answered, “[v] es, that is correct.” Mr. Whitehurst
asked, “[alnd what did you do with it when you
received it?” Mr. Lavelle responded, “[iJt was
placed in my office.” It is evident from the
testimony that was heard by the Board that there is
substantial evidence to support the ﬁndin% T\t;f%%t Mr.
Lavelle admitted that all of the products that
were ordered from Pioneer were received by the
Department. Further, the record contains substantial
evidence to support the finding that Mr. Lavelle
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admitted to receiving the CD player and putting it
in the vicinity of his desk.

FN23. Mr. Lavelle argues that the Board
found that he admitted to receiving all of
the gratuities. However, all that the Board
found was that he admitted to receiving all
of the products and one gratuity, the CD

player.

%10 Next, the Board found that actual
discovery of the three additional gratuities by the
department head occurred after Mr. Lavelle was
suspended. Mr. Faulkner testified that after he
discovered the receipt of the CD player by Mr.
Lavelle he suspended Mr. Lavelle and then placed
him on administrative leave so that he could
research the Pioneer invoices and get a full
understanding of the Department's dealings with
Pioneer. Mr. Faulkner testified that as a result of
this investigation he discovered three additional
Pionecer invoices where Mr. Lavelle was the
procurement officer. Mr. Faulkner testified that
these three invoices each listed a gratuity, namely, a
Swiss Army knife, a Coleman rechargeable lantern
and a Black and Decker cordless screwdriver. Mr.
Faulkner also explained that when the requisitions
were signed authorizing payment for the products
which were listed on the invoices, the invoice was
not attached to the requisition. There is substantizl
evidence to support the finding that the three
additional gratuities were not discovered by Mr.
Faulkner until after Mr. Lavelle was suspended.

Last, the Board found that the gratuities were
shipped into the Department at a time when Mr,
Lavelle was responsible for the procurement of
goods and services. Mr. Lavelle testified that one of
his responsibilities was to procure goods and
services for the Department. Further, it is evident
from the date on the inveices, which list the
gratuities, that Mr. Lavelle was still employed as
Deputy Chief when the items were shipped to the
Department. There is substantial cvidence to
support this finding. Moreover, I conclude that all
of the findings of the Board are supported by
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substantial evidence.

E. The Board's Standard of Review

Mr. Lavelle next argues that the Board erred
when they stated their standard of review. In their
decision the Board stated, “[a]ppellant offered no
evidence that the adverse personnel action was
based on political, religious, ot racial prejudice or
sex discrimination. The sole issue before the Board,
therefore, is whether the department head failed to
follow the proper procedure cutlined in Article 15
of the Kent County Personnel Ordinance.” Mr.
Lavelle argues that it is evident from the Board's
stated standard of review that the Board factually
determined that he committed acts unbecoming an
employee and that the only issue was to determine
if the proper procedure had been followed.

Article 16.10 states, “[i]f the Board finds the
adverse personnel action was based on political,
religious, or racial prejudice or sex discrimination,
or that the Department Head failed to follow the
proper procedure outlined in Article 15, the
employee shall be reinstated to his former position
without loss of pay.” Article 15.40 states in part
that, “{a] permanent employee may be dismissed or
demoted whenever in the judgment of a Department
Head the employee has failed satisfactorily to
perform histher duties or has engaged in conduct
that violates established County rules ...” (emphasis
added).

*11 When these two Articles are read in
conjunction it is clear that the Board's standard of
review does not assume that Mr. Lavelle committed
acts unbecoming an employee and that the Board
was not solely concerned with the procedural
aspects of Mr. Lavelle's termination. This is
because Article 15.40 states that an employee may
be dismissed if the employee has failed to
satisfactorily perform his duties or has engaged in
conduct that violates County rules. In determining
whether proper procedures were followed by the
Department Head in terminating the employee, the
Board must review the evidence to see if it supports
the finding that the employee did fail to
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satisfactorily perform his job or violate a County
rule. This is necessary in determining whether the
employee should have been dismissed and
therefore, whether the Department Head followed
proper procedure. This is exactly what the Board
did here. The Board heard testimony from Mr.
Faulkner, Mr. Lavelle and Mr. Everly concerning
the performance of Mr. Lavelle's job as well as the
violation of County rules. This was done in an
effort to determine if the Department Head was
justified in terminating Mr. Lavelle. The Board had
to do this since, as correctly stated in their opinion,
this is part of their standard of review as stated in
Article 15.40. Mr. Lavelle's argument that the
Board only looked to see if the proper procedure
was followed is without merit. Mr. Lavelle had a
full hearing where the focus was to determine if
Mr. Lavelle satisfactorily performed his job or
violated any rules and therefore, whether his
termination was appropriate, I find that the Board
correctly stated their standard of review which
directly encompasses within it a review of the
evidence to determine if the termination was
justified.

F. Conclusory Opinicn

Last, Mr. Lavelle asserts that the Board found
that he engaged in numerous counts of conduct
unbecoming an employee. As Article 15.52
indicates, there are numerous types of conduct
which can be considered conduct unbecoming an
employee under the Personnel Ordinance. Mr.
Lavelle argues that he cannot tell from the decision
of the Board which conduct unbecoming an
employee he committed under 15.52 and therefore,
the decision of the Board is conblusory.

However, it is obvious from the testimony
before the Board and the decision of the Board
which conduct in Article 15.52 is applicable here.
There was a great deal of testimony concerning the
four gratuities that were listed on the Pioneer
invoices. Also these invoices listed Mr. Lavelle as
the person who ordered the goods as well as the
person to whom the goods and the gratuities were
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shipped. Moreover, the Board found that the
invoices and the letter from Mr. Steel establish that
the preducts at issue were shipped to Mr. Lavelle,
including the four gratuities. Further, thete was also
testimony about the statements that Mr. Lavelle
made to Mr. Faulkner conceming the amount of
shipments that the Department would receive from
Pioneer and the cost of this shipment. Mr. Faulkner
testified that two more shipments were received
from Pioneer and not one as Mr. Lavelle had told
him, Mr. Faulkner also testified that the amount
that the Department owed Pioneer as a result of
these two shipments was above the amount that Mr.
Lavelle told him was owed. This was reflected in
the Board's decision which stated that Mr. Lavelle's
statements lacked credibility including the
statement about the number of shipments.
Therefore, it is obvious from the testimony and the
Board's opinion that the conduct applicable in
Article 15.52 is accepting four gratuities and
making false statements to supervisors,

IV. CONCLUSION

*12 Based upon the reasons stated in this
opinion [ find that Mr. Lavelle was afforded a fair
and impartial hearing before the Board, that the
County did not elect the remedy of suspension and
that the decision to terminate him was not an abuse
of discretion. Further, I find that the Board did not
rely solely upon hearsay evidence in their decision
and that their decision was supported by substantial
evidence and was not conclusory. Lastly, I find that
the Board correctly stated their standard of review
which required them to review the facts to
determine whether Mr. Lavelle's termination was
proper.

Accordingly, the decision of the Kent County
Personnel Administration Board is AFFIRMED.

IT IS SO ORDERED.

Del.Super.,1997.

Lavelle v. Kent County Personnel Admin, Bd.

Not Reported in A.2d, 1997 WL 719134
(Del.Super.)
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Westiaw,

Not Reported in A.2d, 1997 WL 819110 (Del.Super.}
(Cite as: 1997 WL 819110 (Del.Super.))

Only the Westlaw citation is currently available.

UNPUBLISHED QPINION. CHECK COURT
RULES BEFORE CITING.

Superior Court of Delaware.
Timoethy MORRIS
v.
GILLIS GILKERSON, INC. and Industrial
Accident Board,

No. 94A-09-006, 96A-10-003.
Nov. 25, 1997.

Edward C. Gill, Esquire, Law Office of Edward C.
Gill, P.A., Georgetown, Delaware,

Sean A. Dolan, Esquire, Tybout, Redfearn & Pell,
Wilmington, Delaware.

LEE, Resident J.
*1 Dear Messrs. Gill and Dolan:

Timothy Morris (“Claimant”) files this appeal
from the October 8, 1996 Opinion Upon Remand
issued by the Industrial Accident Board (“Board”).
Claimant originafly appealed the Board's decision
dated June 10, 1994, which denied Claimant's
petition to determine compensation due for injuries
allegedly suffered by Claimant on March 6, 1993
and on June 14, 1993, while employed by Gillis
Gilkerson, Inc. (“Emptoyer™). This Court remanded
the Board's decision for reconsideration of certain
issues. See Morris v. Gillis Gilkerson, Inc.,
Del.Super., C.A. No. 94A-09-006, Lee, J. (Aug. 11,
1995). On remand, the Board reconsidered those
issues and issued ifs October 8, 1996 decision.
Claimant now appeals that decision to this Court.
This is the Court's decision on that appeal.

FACTS
Claimant filed a petition to determine
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compensation due on August 30, 1993, for an injury
he allegedly suffered on March 6, 1993, while
throwing _debris off a roof on which he was
working,. In its June 10, 1994 decision, the
Board denied Claimant's request for temporary total
disability and medical expenses. It based this
conclusion on Claimant's inability to persuade it
that he suffered an injury from an industrial
accident that occurred on March 6, 1993,

FN1. In that same petition, Claimani
sought compensation for an injury
allegedly suffered by him on June 14,
1993. This Court affirmed the Board's
denial of this particular claim in its August
11, 1995 memorandum opinion. Morris v.
Gillis Gilkerson, Inc., supra, at 10-12.

After consideration of Claimant's appeal of that
decision, this Court remanded the matter to the
Board to reconsider two issues: (1) whether it relied
on Ms, Johnson's testimony that the supervisor
nicknamed “Elvis” did not report the incident to her
on March 6, 1993 to deny Claimant's petition; and
(2) whether evidence exists, other than Ms.
Johnson's hearsay testimony , to support its
denial of Claimant's petition to determine
compensation due for the March 6, 1993 incident.
See Morris v. Gillis Gilkerson, Inc., supra.

FN2. The hearsay testimony in this case
included statements made by Ms. Johnson,
over Mr, Gill's objection, that “Elvis” did
not report the March 6, 1993 incident to
her on that day. See Transcript of Hearing,
June 10, 1994, at 102-105.

The Board reconsidered these issues without
further testimony or evidence. In its Opinion Upon
Remand dated October 8, 1996, the Board
reaffirmed its prior decision that Claimant failed to
establish that he suffered an injury resulting from
an industrial accident that allegedly occurred on
March 6, 1993, First, it insisted that it did not rely

© 2014 Thomson Reuters, No Claim to Orig. US Gov. Works.




Not Reported in A.2d, 1997 WL 819110 (Del.Super.)
(Cite as: 1997 WL 819110 (Del.Super.))

upon the hearsay testimony of Ms. Johnson.
Second, it stated that Claimant produced only his
own testimony to show that he suffered an injury on
that date. He introduced neither the testimony of 2
co-worker who allegedly witnessed the incident nor
the supervisor nicknamed *Elvis® to whom he
allegedly reported the incident. This lack of
testimony stood in stark contrast, the Board noted,
to the relative wealth of proof offered in connection
with the June 14, 1993 incident.

Furthermore, while emphasizing again that it
did not consider Ms. Johnson's hearsay testimeny,
the Board did take notice that while she did not
have a record that the March 6, 1993 incident was
reported to her on that day, she did have a record of
the June 14, 1993 incident being reported to her on
that date. Finally, the Board questions Claimant's
credibility. The factors it considered in arriving at
this conclusion were the inconsistent findings stated
above and Claimant's failure to report taxable
income received by him during 1991 and 1992,

*2 Claimant filed its appeal of this decision on
October 25, 1996, alleging that the Board did not
rely on substantial evidence and that it made errors
of law.

DISCUSSION

Before 1 discuss the substantive issues on
appeal, T first address one procedural matter. This
matter, now on appeal to this Court for a second
time, includes two separate civil action numbers.
For the sake of efficiency, I hereby order the
consolidation of these numbers, Civil Action No.
94A-09-006 and Civil Action No. 96A-10-005.
Therefore, the parties shall file all future pleadings
in this matter under Civil Action No. 96A-10-005,
and the Court will issue an order regarding the
captions in these matters contemporaneously with
the issuance of this decision.

Turning now to the substantive issues, the
Supreme Court and this Court repeatedly have
emphasized the Hmited appellate review of the
factyal findings of an administrative agency. The
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function of the reviewing Court is to determine
whether substantial evidence supports the agency's
decision, Johnson v. Chrysler Corp., Del.Supr., 213
A2d 64, 66-67 (1965); General Motors v.
Freeman, DelSupr., 164 A2d 686, 688 (1960).
Substantial evidence means such relevant evidence
as a reasonable mind might accept as adequate to
support a conclusion. Oceanport Ind. v. Wilmingfon
Stevedores, Del Supr., 636 A.2d 892, 899 (1994);
Battista v. Chrysler Corp., Del.Super., 517 A.2d
295, 297 (1986), app. dism., Del.Supr., 515 A.2d
397 (1986). The appeliate court does not weigh the
evidence, determine questions of credibility, or
make its own factual findings. Joknson v. Chrysler
Corporation, 213 A.2d. at 66, It merely determines
if the evidence is legally adequate to support the
agency's factual findings. 29 Del. C. § 10142(d).

Claimant argues that the Board did pot base its
decision on substantial evidence. First,
Claimant takes issue with the Board's reliance on
the absence of testimony from the co-worker who
witnessed the March 6 incident and from Elvis,
since these employees were within Employer's
control. Claimant believes that any favorable
presumptions that the Board may have drawn from
this absence should have been drawn in his favor
and against Employer.

FN3. Employer responded to Claimant's
arguments in a letter dated August 29,
1997, which stated that substantial
evidence supporis the Board's recent
decision, and the Court should decide the
matter based on the present record.

As this Court noted in its earlier decision, it is
Claimant's burden, not Employer's, to establish that
the alleged incident and injury cccurred. Morris v.
Gillis Gilkerson, Inc., DelSuper., C.A. No.
94A-09-006, Lee, J. (Aug. 11, 1995) at 8§, citing
Grays Hatchery & Poultry Farm v. Stevens,
Del.Super., 81 A.2d 322, 324 (1950). 1t is apparent
from the record that Claimant testified that a co-
worker witnessed the incident and that he reported
the incident to Elvis. Knowing that Claimant had

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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(Cite as: 1997 WL 819119 (Del.Super.))

the burden of proof in this case, the Board on
remand reviewed the record and failed to find
evidence supporting his claim. The absence of such
evidence is a matter appropriate for Board
consideration. Glasgow Thriftway v. Donovan,
Del.Super., C.A. No. 90A-09-02, Gebelein, J. (Nov.
14, 1991) at 7, aff'd, Del.Supr., 610 A.2d 724 (June
22, 1992) (“[a]bsence of corroboration of claimant's
testimony [is a] matter[] for the Board and the
Court will not disturb its cenclusion™). In addition,
it matters not, as Claimant contends, that these
witnesses were within Employer's control. As stated
above, it was Claimant's burden to establish his
claim. As such, it was his burden to produce the
necessary witnesses to do so. Finally, Claimant
offers no authority to support his claim that he
deserves the benefit of favorable presumptions
from possible testimony from witnesses that he
should have produced to meet his burden of proof.

*3 Second, Claimant contends that the Board
continues to rely on Ms. Johnson's testimony based
on Elvis' hearsay statement as a basis for its finding
that no accident occurred on March 6, 1993.
Claimant further questions why the Board would
admit such evidence in the face of objections from
his counsel if it was not going to consider it.

As stated in its prior opinion, this Court
recognized that “the question of whether appellant
was injured in the course of his employment on
March 6, 1993, was the primary question in this
case.... [1]t was inappropriate to produce evidence
that he did not report this injury to his supervisor,
Elvis, through hearsay testimony.” Morris v. Gillis
Gilkerson, Inc., supra at 10. It is well-settled that
the Board may hear hearsay testimoeny, Singletary
v. Townmsends, Inc., Del.Super., C.A. No.
94A-09-005, Graves, J. (May 30, 1995) at 6, but it
may not rely solely on such testimony for ifs
determination. Geegan v Unemployment
Compensation Comm'n, Del.Super., 76 A.2d 116,
177 (Oct. 19, 1950} (emphasis added).

This Court finds that the Board's decision was
not based solely on hearsay testimony. The Board

Page 3

stated that it did not mention the hearsay testimony
in its findings. Cf. Dorsey v. Chrysler Moilors
Corp., DelBuper.,, C.A. No. 92A-09-021,
Goldstein, J. (April 19, 1993) at 7 (Court concluded
that Board's inclusion of summaries of officer's
testimony in its summary of evidence was
conclusive cvidence that the Board believed such
testimony to be part of the record that it considered
in reaching its decision). Instead, it based its
decision on Ms. Johnson's testimony that she did
not have a March 6, 1993 record that Claimant was
injured on that date, but she did have a June 14,
1993 record that Claimant was injured on that date.
As a matter of fact, testimony regarding the absence
of such a record for the March 6, 1996 incident was
elicited by Claimant's counsel. (Tr. Bd. Hr'g at
116-117). The only record that she did have was the
accident report that she filled out as she
investigated the accident some days later. No
hearsay objections were made during this portion of
Ms. Johnson's testimony. Stating that she did net
have a record of the March 6, 1993 incident being
reported to her on that day was a fact known
personally to Ms. Johnson and, in accordance with
the rules of evidence, she could testify to it. D.R.E.
602.

The Court also finds no merit to Claimant's
argument that the Board should not have allowed
the evidence to be admitted if it were not going to
consider it. To the contrary, “the mere fact that ..
testimony included hearsay ... [does] not make it
inadmissible, per se.” White v. Greggo & Ferrara,
Del.Super., C.A. No. 93A-07-006, Silverman, I
(Feb. 14, 1994) at 9. The only limitation on the use
of hearsay evidence of which this Court is aware is
the Board's sole reliance upon such evidence. As
stated above, this Coutt finds that the Board did not
rely solely on hearsay testimony for its
determination. Consequently, “mere admission of
the hearsay evidence, whether proper or improper,
does not warrant reversal.” Crooks v. Draper
Canring Co., Del.Supr., No. 196, 1993, Walsh, J.
(ORDER) at 4 (citations omitted).

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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*4 Finally, Claimant argues that it is much too
late for the Board to question Claimant's credibility.
" Tt is well settled that issues of credibility are within
the exclusive province of the Board. Evans v. PET
Nanticoke  Hospital, DeclSuper.,, C.A. No.
95A-02-002, Graves, I. (Aug. 7, 1995) at 3.
Nevertheless, Claimant takes issue with the timing
of its credibility determination. Yet he offers no
authority to suggest that there is a time limit within
which the Board must make this determination,
especially in a situation where the Court remands
the Board's decision. The Supreme Court has
implicitly recognized this situation. Lenmmmon v.
Northwood Construction, Del.Supr., 690 A.2d 912,
914 (1996) (decision remanded to Board to make
credibility determinations from the record). Here,
the Board appropriately based its decision on the
existing record without further testimony or
evidence. Davis v. Brandywine Raceway,
Del.Super., C.A. No. 91A-01-004, Balick, J. (Dec.
23, 1993) at 3 (Board may reconsider evidence
previously presented in light of an appeal's court
opinion);, Adams v. NKS Distributors, Del.Super.,
C.A. No. 94A-11-011-RRC, Cooch, J. (ORDER)
{Sept. 28, 1995) at 4, citing Rock v. Shellhorn &
Hill, Del.Super., C.A. No. 94A-09-008, Silverman,
J. (Dec. 12, 1994) (ORDER) at 2-3 {(“[i]n its
reconsideration of the entire record, the Board may
rely on the prior proceeding insofar as it has a
record of it”). Thus, this Court will not extend the
parameters of its appellate review duties to
reexamine questions of credibility. Johnson v.
Chrysier Corp., 213 A.2d at 66.

Based on the foregoing, the Board's decision on
remand is hereby AFFIRMED.

IT IS SO ORDERED.

Del.Super.,1997.

Morris v. Gillis Gilkerson, Inc.

Not Reported in A2d, 1997 WL 8I9110
(Del.Super.)

END OF DOCUMENT

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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The heart of the matter

Defying historical patterns—and placing added
tension on the health industry—medical cost
trend in 2014 will dip even lower than in 2013.
Aggressive and creative steps by employers,
new venues and models for delivering care, and
elements of the Affordable Care Act (ACA) are
expected to exert continued downward pressure
on the health sector.




Medical cost trend measures spending
growth in healthcare services and
products—a key ingredient in

setting the coming year’s insurance
premiums. For 2014, PwC’s Health
Research Institute (HRI} projects a
medical cost trend of 6.5%. Taking
into account likely adjustments

to benefit design such as higher
deductibles, HR1 projects a net growth
rate of 4.5%.

For an industry that until recently
had consistently seen double-digit
growth, the ongoing slowdown poses
immediate financial challenges. At
the same time, the imperative to do
more with less has paved the way for
a true transformation of the health
ecosystem, from fee-for-service
medicine to consumer-centered care
that rewards quality outcomes.

Great uncertainty hangs over

2014, the watershed year for ACA
implementation. Millions more
Americans are expected to gain
coverage through Medicaid or new
online marketplaces. No one knows
exactly who will enroll, what their
medical needs will be, or how the
industry will manage them. But none
of these changes will likely directly
affect the medical cost trend. Total
spending will rise with the cost of
caring for the newly insured, but the
rate of growth, which is based on unit
cost, should remain at some of the
lowest levels since the government
began measuring national health
expenditures in 1960.

Even so, the headlines will be
dominated by news of insurance
premium increases, primarily in

the individual market. The seeming
contradiction between rising premium
rates and slow spending growth can
be explained by how the health system
manages risk and uncertainty. When
faced with covering a newly insured,
largely unknown population, health
plans sometimes increase premiums to
guard against financial risks.

Industry executives, policymakers,
and academics continue to debate
whether the nation is finally reining in
healthcare costs or just experiencing a
temporary respite from skyrocketing
growth rates. Historically, medical
inflation jumps after the nation
recovers from a recession. But changes
in how the industry operates and

how average consumers choose
healtheare appear to be having a more
sustained effect.

The heart of the matter 3




An in-depth discussion

For 2014, PwC’s Health Research Institute (HRI)
projects a medical cost trend of 6.5%. Taking
into account likely adjustments to benefit design
such as higher deductibles, HRI projects a net
growth rate of 4.5%.




Executive summary

Healthcare organizations, hurt by a
squeeze on reimbursements and what
might best be described as a recession
“hangover,” have spent the past few
years adapting to more modest growth
rates. The industry will continue those
efforts in 2014, including pushing

care to locations and personnel that
cost less.

The tepid econemic recovery continues
to impact the health sector. The
slowdown—and even decline—in
personal wealth has tamped down
demand for healthecare. As we reported
a year ago, the sluggish recovery has
created a “new normal” in healthcare
spending patterns.

Individual consumers, bearing more
financial responsibility for their
medical bills, are guestioning and
sometimes delaying procedures,
imaging, and elective services. New
delivery models, such as accountable
care organizations (ACOs) are
promising, but their prospects

for significant savings remain
largely unproven.

The ACA will also play a role in the
slowdown in 2014, with hospitals
working to hold down expensive
readmissions (or face the law’s
penalties) and employers being given
greater power to influence employee
behavior through increased or
discounted premiums—up t0 50% in
some cases.

Each year, HRI issues its projection for
the following year’s medical cost trend

based on activity in the market that

serves employer-based insurance, For
its 2014 projection, HRI interviewed
industry executives, health policy
experts and health plan actuaries,
whose companies cover a combined
95 million members. In this year’s
report, we identified:

Four factors deflate
medical cost trend in 2014

* Care continues to move outside
costly settings such as hospitals to
more affordable retail clinics and
mobile health, Consumers value
the convenience, and costs can be
as little as one-third of the billin a
traditional healthcare site.

» Major employers such as Walmart,
Boeing, and Lowe’s now contract
directly with big-name health
systems for costly, complicated
procedures such as heart surgery
and spinal fusion. The employers
are making the move to “high-
performance networks” far
away from the home office in
the belief that even with travel
costs, these networks still deliver
overall savings.

* The federal government’s new
readmission penalties take direct
aim at waste in the health system,
estimated to be as high as 30%.
According to government data,

+ Seventeen percent of employers

in PwC’s 2013 Touchstone Survey
today offer a high deductible
health plan as the only option for
employees. And more than 44% are
considering offering it as the only
option. When consumers pay more
for their healthcare, they often
make more cost-conscious choices.

Two factors inflate medical
cost trend in 2014

» Until recently, widespread adoption

of generic medicines helped
dampen overall medical inflation,
but the rise of expensive complex
biologics will nudge spending
trends upward. Approvals of new
biologics now outpace traditional
therapies, and that pattern will
continue in 2014 as research efforts
target complex cases such as cancer.

Health industry consolidation has
increased more than 50% since
2009—activity that is expected to
continue through 2014.2 Higher
prices are sure to follow in some
markets. According to a recent
report, hospital mergers can lead
to price increases of up to 20%.?
These price increases are especially
acute in markets with one
dominant system.

hospital readmissions dropped by
nearly 70,000 in 2012, and this
trend is expected to accelerate
through 2014 as hospitals focus on
discharge planning, compliance and
the continuum of care.

What this means for
your business

Employer engagement and individual
consumers are powerful and growing
forces in the health ecosystem. To
succeed, healthcare organizations
should fashion strategies around new
demands for value.

An in-depth discussion 5




Medical cost trend in 2014

PwC’s Health Research Institute (HRI)
projects that 2014 medical cost trend
will be 6.5%—a full percentage point
lower than our estimate of 7.5% for
2013.* This projection is based on data
analysis of medical costs in the large
employer market, which covers about
150 million Americans.

The net growth rate, after accounting
for benefit design changes such as
higher deductibles, will be about
4,5%. In recent years, adjustinents to
employer benefit plans have helped
to reduce benefit cost increases by
1.5 to 2 percentage points by shifting
some expenses onto workers and

slowed over the past decade, as
consumers made fewer visits to the
doctor’s office, postponed procedures,
cut back on medications, and
reconsidered imaging and elective
surgeries. First quarter results for
publicly-traded hospitals in 2013
reported a decline in demand

for services.®

Pw(’s 2013 Touchstone Survey of
large US employers confirms that
businesses are increasing cost sharing
and plan to continue using that
strategy to moderate spending growth.
Between 2009 and 2013, emergency
reom copayments were up 50%, while

prescription drug copayments for
specialty drugs increased 94%. The
average deductible for in-network
services is now more than $1,000, and
out-of-network services is more than
$2,000 (see Figure 1).

implementing incentives for employees
to be more cost-conscious consumers.

The historically low medical cost trend
for 2014 did not occur overnight.
Utilization of many medical services

Figure 1. Average deductibles for in and out-of-network visits are increasing*

In-network and out-of-network deductibles

2011

2009 2010

@ In-network Qut-of-network '

Source: PwC 2013 Health and Weli-Being Touchstone Survey

* Calculations are based on employee health plans with a deductibie
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Factors affecting 2014 trend

New care venues, high-performance networks, lower hospital
readmissions, and high deductible plans deflate cost trends

Convenient care is cost-
efficient care

Healthcare will continue to move
out of hospital and physician offices
in 2014. More care will be delivered
via the Internet and in locations such
as retail centers, a trend fuelled by
the rise of cost sharing, the arrival of
miliions of newly insured patients, and
a growing demand for convenience.
The new care venues are not only
consumer-friendly, but also less
expensive. Gaining in popularity,
these will slow the rise in medical
COsts next year.

Consumer use of retail clinics nearly
tripled over the last five years,
according to an HRI survey of more
than 1,000 consumers conducted in
late 2012. In 2007, 9.7% of consumers
had visited a clinic; in 2012, 24% had.
Virtual visits also can be consumer-
friendly and lower-priced. One
industry analysis projects telemedicine
visits will grow 55% in 2013.5

HRI’s analysis of cost of care for simple
conditions such as sinusitis or colds
shows that these visits in emergency
rooms cost almost seven times more
than retail clinics and 13 times more
than e-visits (see Figure 2).2 In cne
calculation of potential savings,
HealthPartners, a non-profit insurer
based in Minnesota, reported an
average savings of $88 per episode in
online clinics versus traditional clinics.
Customer satisfaction was also high.”

As consumers seek more convenient
care, businesses such as Walgreens
are responding by offering more
sophisticated services, such as chronic
health management, in their retail
clinics. The clinics will assess a
person’s chronic condition and guide
treatment and management of the
illness. With more than half of the
nation’s population expected to have
at least one chronic condition by 2020,
the market potential is phenomenal.’
Chronic illnesses represent 75% of
healthcare spending today.*

Mary Grealy, president of the
Healthcare Leadership Council,
a Washington, DC-based
membership organization for
health executives, is “seeing
more members pushing full speed
ahead to offer more healthcare
services in retail clinics and
on-site employer clinics to keep
employees out of the emergency
room and lower costs.”

Figure 2. Alternate care venues cost less for routine and minor care®

Retail
clinic

e-visit

Source: PwC Health Research Institute

Physician
visit

Emergency
room

Urgent
care

* Minor Hinesses include sinusits, wrinary tract infections, common cold, or flu.
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Behind the Numbers 2014

High performance-
networks deliver more

Faced with high medical bills,
employers are combing the country
for doctors and hospitals that can
provide high-quality care at a lower
price. These newly-formed groups of
providers, known as high-performance
networks, often specialize in high-
cost or high-risk procedures such as
heart surgery or transplants. The use
of high-performance networks is still
in its infancy, but early data suggest
the savings range from 10-25% off the
total cost.”

With money and employee
productivity at stake, employers
have started to contract directly
with providers. This is especially
true of large employers that are
self- insured and bear the financial
risk for their workers’ health costs
{see Figure 3). For example, Lowe’s
has chosen Cleveland Clinic for
heart surgery. The care is provided
for a flat fee, and Lowe’s covers all
travel expenses.

“We have had good success with the
program. The outcomes are good,
service is world class, and 98% of
those who have used the program

are very satisfied,” said Randy Moon,
vice president of international human
resources and benefits at Lowe’s.
“Costs per episode have been cheaper
because of the bundled payment
model and Cleveland Clinic’s coverage
of any follow up treatment. We are
now considering offering similar
programs for other health situations
at Cleveland, as well as utilizing
centers of excellence that are more
regionally-based.”

These “centers of excellence”

have such strong quality scores

and competitive pricing that the

cost of trave] is easily recouped,
proponents say. Expect to see more
large employers embark on this path,
helping slow medical inflation.

“Large employers are the vanguard,
and they see the value in high quality
at a lower cost. That’s why a few of the
larger companies are pursuing these




Figure 3. L.arge employers partner with providers for specialized services

Large employers such as Lowe’s and Walmart are partnering
directly with hospitals to provide services. Many of these are
bundled payments for procedures such as heart surgeries or
knee replacements. Some employers pay all related travel
costs as well as waive deductibles.

Hospital: Cleveland Clinic
Companies: Lowe’s, Boeing, Walmart
Procedures: Cardiac

Hospital: Johns Hopkins
Health Systern
Companies: Papsi
Procedures: Cardiac and
joint replacements

Hospital: Mayo Clinic
Companies: Walmart
Procedures: Transplants and cardiac

Hospital: Bon Secours St. Francis Health System
Companies: Michelin
Procedures: Diabetes chronic care management

Hospital: Hoag Orthopedic Institute
Companies: Kroger, CalPERS
Procedures: Orthopedic

Source: PwC Health Research Institute

specialized networks directly with
health systems,” said Helen Darling,
president and CEO of the National
Business Group cn Health.

In 2012, grocery chain Kroger, signed
an agreement with Hoag Orthopedic
Institute in Irvine, California and
several other hospitals for hip, knee,
and spinal fusion surgeries. Employees
pay 10 % out of pocket if they choose
one of the 19 selected hospitals,
compared to 25 % to 50 % for centers
not on the list.”” In 2012, 8% of Kroger
employees chose the high-performing

Hospital: Mayo Clinic
Companies: Walmart

Procedures: Transplants and cardiac

12,13,14,15,16,17,18

hospitals for surgery, exceeding its
goal of 6% utilization. Total costs
were 25.5% less for surgeries, and
patients using the facilities had no
reported readmissions.??

The UK HealthCare has built a “virtual
high-performance network” in which
specialists travel to rural clinics to
deliver care for complex cases such as
cancer and transplants. “The approach
reduces duplication of tests and
standardizes treatment, two major
cost savers,” said Birdwhistell.

An in-depth discussion




Readmissions ratchet down

According to the Centers for Medicare
and Medicaid Services (CMS), 30-day
hospital readmissions for Medicare
beneficiaries had been stuck at about
19% for years when the ACA imposed
penalties for high readmissions in late
2012, Almost immediately, the rate
fell to an average of 18.4%. Even so,
more than 2,200 hospitals (two-thirds
of US facilities) will face penalties for
unacceptably high rates in 2013.2

With the penalties set to increase and
the public focusing on patient safety,
hospitals will act aggressively in
2014 to ensure patients don't require
areturn trip (see Figure 4). As this
activity spreads, it will push down
medical cost trend.

Reducing hospital readmissions
not only improves care, but it also
significantly reduces the cost of

treating hospital-related problems
such as infections, falls, and poorly
managed follow-up. The cost of
readmissions for Medicare patients
alone is $26 billion annually.?

The ACA encourages hospitals to get
treatment right the first time, The
estimated savings from better care is
$630 million in 2014, increasing to
more than $1 billion in 2015.*

Some analysts caution that hospitals
can record a decline in readmissions if
more care is billed as “observational,”
but many healthcare executives

say they are focused on true
improvements to care, According to
arecent survey, 69% of hospitals had
a readmissions reduction program in
place. Eighty percent of the hospitals
without a program reported that they
plan to launch one this year.?*

This response is not just about
avoiding penalties. An increase in
media coverage of readmissions shows
the topic is capturing the public’s
attention and may amplify financial
penalties through reputational risk.

Hospitals are not alone in the push to
reduce costly readmissions. Insurance
giant Cigna, for example, provides
hospitals with data to identify
patients at risk for readmission. Early
identification means doctors and
nurses can pay special attention to
the risk factors most likely to trigger a
return to the hospital.

Many healthcare systems are also
creating plans for better follow-

up after discharge. Some are even
partnering with skilled nursing
facilities and home health services.

Figure 4. Hospital readmission penalties increase along with publicly reported results

Hospital readmissions timeline and highlights of consumer ratings

publishes Patient
Satisfaction
Survey Results

Q Readmission
Payment Penalties
for FY13 published

“C} Consumer Reports
publishes new
safety scores

Source: PwC Health Research Institute
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High-deductible
going mainstream

Consumer-driven health plans—
insurance coverage with a high-
deductible-—are set to go mainstream
in 2014, According to the 2013 PwC
Touchstone Survey of major US
companies, 44% of employers are
considering offering high-deductible
health plans as the only benefit
option to their employees in 2014,
Already, 17% of employers offer high-
deductible plans as their only option in
2013, a 31 % increase over 2012 (see
Figure 5).

While medical cost trend does not
take into account specific changes
in benefit structure, shifts in design
ultimately influence consumer
behavior, which in turn impacts
medical spending and cost patterns.
High-deductible health plans, which
place greater respensibility on
consumers, are designed to promote
cost-conscious decisions. Arecent
study reported families that switched

from a traditional health planto a
high-deductible plan spent an average
of 21% less on healthcare in the

first year.® If 50% of workers with
employer-sponsored programs chose
high-deductible plans, healthcare
spending could be reduced by about
$57 billion, or a 4% decline in total
healtheare costs, according to a study
in the journal Health Affairs.*

The ACA, with its new insurance
marketplaces, accelerates the move
to consumer-driven plans. In 2014,

an estimated 12 million consumers
will choose a health plan in the

new insurance exchanges.® HRI
demographic analysis and consumer
interviews indicate this willbe a
price-sensitive customer group. Many
of the newly insured say they are
willing to accept plan features such as
higher deductibles in return for lower
monthly premiums—as found in the
new bronze and silver plans.

Figure 5. High-deductible health plans are becoming more prevalent for employers

................

Ry

Employers offering high-
deductible health plans
as the only option

44%

of employers are considering
offering only high-deductible
health plans for 2014

Source: PwC 2013 Health and Well-Being Touchstone Survey
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Specialty drug costs cancel
out generic drug savings

The growth rate in drug spending
has been declining for years due to
the widespread adoption of generic
medications. But that is about to
change. Firsi-time generic approvals
peaked in 2012 with generic versions
of medications such as Plavix,
Singulair, and Lexapro.®*

Although generic drug use will remain
high, there will be fewer new ones
entering the market. And there will be
a major counterweight to the spending
trajectory—an increase in the use of
complex, expensive specialty drugs.®

Greater understanding of the
molecular and genetic basis of
disease has promoted development
of sophisticated new medications for
chronic illnesses such as multiple
sclerosis, theumatoid arthritis, and
cancer. In 2005, 21% of new drug
approvals by the U.5. Food and

Drug Administration (FDA) were for
specialty medications. By 2012, these
therapies accounted for over half of
approvals (see Figure 6). The pace

is expected to quicken in 2014, with
specialty drugs poised to account for
up to 60% of new approvals and seven
of the top 10 best-selling therapies.*

The numbers illustrate why
prescription spending is poised to
nudge medical cost trend up. Specialty
drugs--biologics made from living
organisms—are more complex than
many traditional therapies and have

a much higher average cost, Spending
on specialty drugs increased 18% in
2012 and is expected to rise by 22% in
2014.% The drugs are projected to hit
45% of US prescription sales volume
by 2017.8

Figure 6. FDA approvals of specialty drugs rising rapidly

Specialty drug costs cancel out generic drug savings

2010 was the first year specialty drug FDA approvals were higher than traditional
drug approvals. This trend is expected to continue into 2014, with specialty drugs

poised to account for up to 60% of new approvals.

2005 2006

Traditional drug approvals

Source: FDA, PwG Health Research institute
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Figure 7. Hospital deals on the rise

Industry consolidation can lead to higher prices
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Industry consolidation can
lead to higher prices

Hospital merger and acquisition
activity has increased nearly 50 %
since 2009, reaching its highest point
in the last 10 years—even surpassing
the number of deals seen at the
height of the 1990’s merger craze
(see Figure 7). The activity shows no
sign of abating in 2014. Over half of
hospitals plan to acquire physician
practices in 2014, compared to 44%
in 2012, according to one industry
survey.® And the data understate the
volume of activity happening through
affiliations and joint ventures.

With consolidation, higher prices
often follow. Studies have shown
that hospital mergers in concentrated
markets can increase prices by more
than 20%.% Insurance companies
contract with hospitals for services,
and they are often the first to
experience price changes.

2005

2006 2008

Despite the economies of scale that
consolidation offers, many insurance
companies report an immediate
increase in hospital rates. Often the
new entity adopts the higher payment
rates of the two. Some smaller,
independent hospitals have used

the mere specter of consolidation
with a larger hospital to negotiate
better payment.

Physician employment can also
increase prices. When physician
groups join a hospital system, a
“facility fee” is typically added for
procedures performed in a hospital
or surgery center. The result—overall
costs are greater than if the same
procedure were conducted in the
physician’s office.

Higher prices associated with hospital
consolidation can trigger increased
government action. In Massachusetts,
one-third of hospitals have merged,
acquired, or partnered with another

2009

2011

system in the past three years, and
prices have remained among the
highest in the nation.™ In response, the
legislature has enacted laws that peg
health spending to economic growth
and increased price transparency.

The promise of provider consolidation
is that it can improve efficiency by
both eliminating duplication and by
delivering integrated care supported
by a larger organization with more
resources. But it also can lead to
increased market power and higher
prices. “They aren’t taking the waste
out of these systems fast enough,”
Darling, of the National Business
Group on Health, told HRI.

An in-depth discussion 13
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Conclusion

In short, 2014 will be one of the
most complex years the health
sector has faced as it takes on major
uncertainty in an environment of
constrained resources.

The numbers are encouraging.
Medical inflation has stowed—{rom
an unsustainable 11% in 1990 to
3.9% in 2011, according to the most
recent government data available.
Annual Medicare spending rose just
1.7% per beneficiary from 2010 to
2012, compared to 6% per year in
the previous two decades. The slower
trend has been welcome news for
healthcare purchasers and federal
budget writers, but poses difficulties
for healthcare organizations.

Initially, the slowdown was attributed
primarily to cuts in payments to
doctors, hospitals, and drug makers.
Over time, however, the industry has
begun to refashion itself, and for the
second year in a row, HRI’s annual
report on medical cost trend identifies
structural changes that are altering
how and where care is provided.

In the case of some changes, such

as accountable care organizations,

it is still too early to know whether
the savings will be significant
and long term.

Employers and consumers are

also impacting medical cost

trend as they comparison shop

for healthcare—whetheritisa
business sending complex cases to
a “center of excellence” hundreds
of miles away or a family enrolling
in a wellness program to reduce its
insurance premiums.

Millions of new customers are on the
way because of coverage expansions
in the ACA. Much will depend on the
health risk profile of the newly insured
and how the industry manages them.
HRI demographic analysis projects the
group as a whole is relatively young
(median age 33).* On average, these
potential new customers also consider
themselves to be in good health, are
less educated, poorer, and may not
speak English as its first language.
Few have navigated the formal health
system, presenting challenges around
education, outreach, and enrollment.

It appears the cost curve is starting to
bend—now the question is whether
the health industry can continue on
the path to full transformation.
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What this means for your business

Employer engagement and individual consumers
are powerful and growing forces in the health
ecosystem. To succeed, healthcare organizations
should fashion strategies around new

demands for value.




|
Employers

What are they doing now?

Employers remain concerned about
their long-term ability to provide
comprehensive health benefits. Despite
a slowdown in medical inflation, costs
continue to rise faster than GDP. In
answer to the rising costs, businesses
continue to shift more of the financial
burden onto workers, are reducing
retiree benefits and pursuing more
aggressive strategies to promote
measurable health outcomes.

Employers still describe health
insurance as a valuable tool for
recruitment and retention, and tax
advantages are expected to keep
employer coverage at high levels in
2014. In Massachusetts, employer-
sponsored coverage has risen since the
state enacted its healthcare overhaul
seven years ago, even as employer
coverage declined nationally.*

Employers are self-insuring more
than ever before. Over 80% of
large employers and a third of
small employers are providing their
own coverage. The ACA exempts
self-insured employers from a

new industry tax on commercial
insurance plans.*” Some employers
are evaluating a move to private
insurance exchanges, in which
employees choose from a range of
benefits packages. Other employers
are considering paying a penalty in
lieu of providing coverage.

Things to consider

* Explore high-performance networks
even if they are not local. Employee
travel expenses may be well worth
the cost if employees have better
ottcomes at lower prices. Employers
should find health plans that offer
a high-performance network for
medical care or contract directly
with these health systems.

* Encourage use of new care venues.
Omnsite work clinics, retail clinics,
and mobile health options are
convenient and typically less
expensive than traditionally
delivered care. Round-the-clock
care centers reduce time spent away
from work.

* Educate employees and families
about their options and
responsibilities. As high-deductible
plans become more of the norm,
employers should ensure that
employees understand their
benefits and responsibilities.
Studies have shown that some
people in high-deductible plans
forgo preventive care that is fully
covered by the plan.* “Health
navigator” programs that guide
employee decision-making can
be a worthwhile investment
for businesses.

» Embrace the data. Employers need
to evaluate program results to
determine what works and then
continuously modify strategies to
improve the value of the programs
they offer and the care that their
employees receive.

What this means for your business 17




l ]
Providers

18 Behind the Numbers 2014

What are they doing now?

Reducing costs has been the focus
for hospitals for the past few years.
Many have addressed simple
reductions in labor force and supply
chain management. Now other
factors are coming into play. As the
federal government continues to
shrink reimbursement, hospitals
and doctors are focused on full-scale
transformation that shifts incentives
away from fee-for-service medicine
toward outcomes-based payment.
Additionally, hospitals have been
forming partnerships with urgent care
centers and retail clinics that offer
less expensive and more convenient
options and that also expand their
referral network for complex cases.

Things to consider

« Apply predictive analytics to target

high-cost patients. After years of
preparing to meet the government’s
“meaningful use” requirements,
hospitals can now use EHR data to
target high-risk/high-cost patients.
Health information technology
will be critical to achieve care
integration and to reduce costs
associated with redundant testing
and delays in follow-up care.

Forge new alliances. As accountable
care and readmission penalties
become the norm, hospitals should
partner with long-term and home
care to ensure sustainable results.
Hospitals may also need to build
on their current information
technology capabilities by
partnering with insurers to access
data beyond their systems.

Invest in the human side of

HIT. Hospitals should not only
continue to focus on building
their technology infrastructure,
they should also develop the
resources necessary to implement
and run these systems. Two-
thirds of healthcare providers are

experiencing 1T staff shortages,
according to HRI research.*

« Align individual incentives with

organizational incentives. As
organizations switch to different
payment models, clinicians and
staff need incentives such as
performance metrics that link
compensation to quality.




Health insurers

What are they doing now?

Preparing for the uncertainty of

2014 has been a major challenge

for insurers. The health insurance
business model is fundamentally
shifting from a wholesale approach
primarily focused on group insurance '
to a retail approach focused on serving
the growing individual market.

New rules related to the ACA have
prompted insurers to develop plans to
meet the requirements for operating
in health insurance exchanges, which
will serve the 27 million individuals
expected to gain coverage over the
next decade.

Health insurers face intense scrutiny
regarding premiums. The ACA
requires a review of rate hikes of

10% or more by state insurance
commissioners or the U.S. Department
of Health and Human Services.
Insurers are struggling with how to
price new products when the risk
profile of the newly insured is largely
unknown. Early premium pricing in
state exchanges has already prompted
some payers to lower their prices
under the spotlight of transparency.

Things to consider

 Form strong partnerships with
providers. As health insurers shift
to payment models rewarding
quality and efficiency, they should
work closely with providers to hit
ambitious new targets. Insurers
should share data that helps
hospitals and physicians manage
the highest cost population segment
with multiple chronic conditions.

= Empower consumers to make
cost-efficient choices. Team up
with employers to give employees
information on lower-cost cptions.
Encourage the transparency of
quality measures, and provide
informarion comparing different
treatment options.

« Focus on high-cost specialty drugs.
Atop concern of government and
private purchasers is the growing
use of expensive specialty drugs.
Insurers can help push for data to
manage this growing cost.

» Provide access to high-performance
networks. Offer companies
new solutions to bend the cost
curve, Identify and promote
high-performing hospitals for
complicated and costly procedures.
Help companies understand that
poor quality compounds the total
cost of treatment,
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What are they doing now?

Pharmaceutical and life sciences
companies have been realigning
business strategies to address the new
environment of constrained growth.
One recent HRI survey found that
35% of life sciences companies have
revamped their R&D models in the
past three years. Those models are
now focused more on partnerships,
alliances, and even outsourcing.*® The
need to demonstrate cost-effectiveness
has prompted companies to invest

in clinical informatics and health
economics analytics teams.

Biologics have become an increasing
focus for many drug makers. They
offer long term market protection
from generic competition as high
start-up costs are a barrier to market
entry for biosimilar manufacturers.
However, pressure to address the
rising costs of specialty drugs is a top
priority for employers and insurers,
and may create challenges to the
growth and profitability of these
drugs. Pharmaceutical companies are
addressing cost pressures by investing
in companion diagnostics that use
evaluation tools to ensure these
expensive drugs are targeted at the
right patients.

Things to consider

s Get closer to insurers and providers.
Collaborative relationships that
demonstrate effective outcomes
enable drug makers to address
challenges early in the development
process and adapt drug design and
payment methods to make them
attractive to purchasers.

* Follow pharmacy benefit decistons.
Which drugs are covered will vary
significantly from state to state
and plan to plan. Drug makers will
need to assess how the pharmacy
benefit differs in each exchange and
develop an appropriate strategy to
get their products covered,

« Fvaluate data and apply to R&D
processes. The push for cost-
effective medications continues.
Drug makers niust continually
demonstrate the value of their
products with compelling cost and
quality studies.

« Understand how companion
diagnostics affect drug treatment
decisions. Companion diagnostics
offer the promise of targeted
therapies and reduced spending on
treatments that may not be effective
for certain individuals. Insurance
companies hope to use companion
diagnostics to shrink total costs
through more effective treatment.
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- company’ systems ‘of electric and gas uiilities.. The

Act requires. regrstratron of pubhc utrhty holdmg )
OnIy ‘under - strict -

conditions -would the purchase sale or issuance of - .

. securities by these hoIdmg companies be permitted.
- The purpose of the “Act is to keep the SEC ‘and

mvestors mformed of the financial oondxtlons of these

L ﬁrms Moreover, l:he FERC: isin charge of the_

mterstate operat:ons of eléctric and gas compames X

It - requires utilities to foliow - the _accounting

procedures set forth in its. Unifoim Systems of - 7

. Accounts. .'Tn paztreular electric and gas utilities -

must- requiest their Certified Public Actountants to.

- certify that cartain schedules in the financial reports o
" are in oonformrty with the Commission’s accountmg_ :

requirements. 'Ihese ‘detailed ; reports are submrtted ‘

- annually and are open to the pubhc
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The FERC reqmres pubhc utlhtlw to. keep :

sccurate  records of Tevenues, . operatmg costs,
- deprec:ahon expenses, and investment in plant and
.- equipsient. Spec:ﬁc financial accountisiy standards

- for these purposes are, also issiied by the Financial -

SR 'Aecountmg Standards Board (FASB). Uniformity is .
. required so that utilities are not subject to different . -

aecountmg regulations in each of the states in which’

“they operate. The: ultlmate objeetwe is ‘to achieve
comparability in financial reporting so that factual

matters aré not Indden fmm the pubhe vxew by -

- aceountmg ﬂexzblhty

“ .. - Other regulatory reperts tend to provxde '

" sdditional financial information about utilities. For-
- example utilities are reqmred to file the FERC Form'
‘No: I with. the state .commission. - “This form is R

-des:gned for  state commissions to -collect ﬁmnc1a1

' and operational inférmation about utilities, and serves .
as & source for. statasueal reports pubhshed by state -

' commxsmons

Unlike mdustnales, a ut:htys eammgs are
predetermmed t6'a certam extent.. ‘Before allowed -
" earnings Jequests’. are’, approved -a_ utility’s -
petformance is. analyzed it .depth by the state’ =
"_-.'__commnsszon interest groups, ‘and “other w1tnesses .
- This /Process leads to- the dlsclosure of- substantxa' '

. amonnt of mformatxon

BI Hypothes:s and Ob,lectwe .

Due to the Act of 1935 the Umfonn Systems of : _-

- Accounts the umiform disclosure requirements, and

_ '--thepredetermmedeammgs,alluuhnesaxereesonably' o
‘__.f'-'homcgeneous .with fespect to :the "information R
. available to the public. Barry and Brown (1984)-and

‘ “Brauer (1986) suggeeted ‘that the ‘difference of risk-

. adjusted returns between small and la:ge firms'is due

" "to’ their". differential " information " environment. .
o Assummg that the differential inforination hypothesis

s true, “then” ‘wniforiity of . mfonnauon avau!abdlty Lo
- among unhty firms would suggest that the size effect o

U =. d:sturbance term

- Banz (1981) applled both the ordmary and',, Cen
. generalized least squares. regressions to estimate §; .
-and concluded that the. resu!tsareessentlally identical . -
" (p.8). Since ad;ustmg forhetmscedasﬁmty doec not
" . 'mecessarily lead to more efficient ‘estimators,- the *
- -ordinary least squares, procedures are used in thxsf, ;
: 'study to estimate § in-equation (1). EA

~should not be’ observed in the public utlhty industry.

R The- db_;ectwe of this’ paper is to provxde a test ofthe ,_' -

‘s:zeeffectmpubhc utiht:es U
g J;,IV Methodology 5
: 1 SampleandData

To test for the swe effect & sampla of pllb]lc

. ,utllmw and - a samp]e of mdustnales matched by - -
LT equity. value ; -are formed: so that their results ‘can be
. compared, - Companies in both'samples are listed on = . -
- ‘the Cenfer for Research in Secunty Pnces (CRSP) R

1993

o -Dally and Monthly Refuns files. The ut:hty sampie :
~includes 152 electric and’ gas compames For each
- utility in the sampie two industrial firms with similar
. firm "size (one is - shghtly larger and the other is-

slightly smaller than.the utility) are selected. ~Thus,

the industrial sample mcludes 304 non-regu!ated
“firms.

The size vanable :s deﬁned as the natural

. logarithm. of market value of equity at the- begmmng '

- of each year, Both the equally-weighted and value-

- weighted CRSP indices are employed as proxiés for
“the -market - retums Dally, weekly and monthly

returns  are uséd.- " The. Fama—MacBeth (1973) -
procedure is ufilized to examme the relat:ou between

: "nsk-ad_]usted returns and ﬁrm size.

2 Rﬁwch Des:gn

Al uuhtxes 13 the sample are ranked accordmg

to the equity- size at the beginning of the year, and .
the dzstnbuuon is bmlcen down into deciles. Decile

" one contains the stocks with the lowest market values
- while decile ten - contains those with the “highest
* market values. ‘These portfohos are denoted by MV '
T MV,,...; and MV, respectively. “

The combinations . of the ten portfollos are

- updated annually "In the - year: after -a portfolio is
. formed, equally-weighted ~ portfolio’ retumns -are
" computed by combining the returns of the component
- stocks within the portfolio.  The ‘betas for each .
- portfolio at year , B,s, are estimated by fegressing
. ':the prev:ous ﬁve years of poztfoho Tetuins on market

._-"'RP;"'O’ -I-ﬁRﬂ'i'U o (1)
- _;o,eocr o
"R“ penodle returnmyearton portfohop

Rm penodxemrketretummyeart

“The' followmg cross-sectional  regression- is then

7' ru.u for the portfohos to estumﬁe 1,, i= 0 L, a.nd 2 N
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;.- 'where .-

t=1968;"..., 1987 -

A e

_ Aportfoho pat the begummg of year t

_'_UF' = dlsmrbance term

Co -“,:'_._.,retums are used, 3 po:tfolzo 3 average retorn: changes
L ,Apenodlcally whlle its beta and size only change once

o - would expect the-average coefficient for the beta

_ ,uuhtyﬁrmscanbecompared
V Analys:snfkmults |

1 Eqmty Value of me Uhhty Portfol:os

" size-of MV, is. about $31 ‘million while that of MV,

+ 1., cosistent over. the entire_test penod the average

S fev:dence ‘provided by. Remganum (1981).

Uﬁ:agysmcks and the Sizé Effect: An Empirical Anatysis
R, = Yor +‘m3 +‘ngs +U @ -
: fg,,.= estumted beta for portfoho p at year t -

§= mean " of the loganthm of ﬁrm size “in’

Dependmg on whether dally, Weekly ormonthly- ' - _
' returns are reported for the utility and industrial

. samples. For simplicity, they will be referred to as
a'year, The vy, and y, coefﬁcxents ate estimated .- . .
~ years of returns are used to estimate the systematic -+ '
- risk. The betas estimated over the 1963-67 time
. - period are used to proxy for the betas in 1968, which
s the beginning of the test period. By the same
" token, the betas obtained from the time period 1982-
86 are used as proxies. for the betas in 1987, which

" over.the following four subpenods 1968-72, 1973- - .
.77, 1978-82 and 1983-1987. _If portfoho betas can ;-
-+ fully gccount for. the differenices in returns, ome -

B vanab!e to be posmve and for the size variable tobe -

C . Zero. At—stahst:cwﬂlbeused fo test the hypothesis..
. The..coefficients ‘of a  matched sample are also

- examined 5o that the results’ between mdustnal and - o,

2 - The mean eqmty values of ﬂm ten slm-based 7
- '].,--ut:hty portfolios are reported in Table 1.. ‘Papels A - .
~.-and. B present the average firm. size of these =~ -
. portfolios at the begmnmg anid end of the fest period,
1968-1987. - The -first interesting. observation from .
‘- ¥ Table 1 is that the differsnce in magnitude between . - j
. the smallest. and" the largest - market value -utility
'portfohos is tremendous. - In’ Panel A, the average . - -
SRR "_weeklyanddaxlyremmsareused
" is over $1. 4b1[l10n In Panel B, thatxstwentyycars L
LT 'later théy: are * $62 msllmn ‘and °$5.2 billion,
L -;_._respecuvely Anothermtcrestmgﬁndmg;s that there
. ~is.a substantial i Increase 'in average -finm swe from

LMY, to MV, Since” fthese . two findlings are ,
' - -controlling for firm size. ' The comparison also ©

" portfolio market values -for interimi years are“mot - - - revéals that, unhke mdustnal stocks betds of  the.

o feported.  These results are- similar to the empmcal' -
oo ofequity. _
' - The negative conelahou between ﬁrm size amd LT

The. utility sample’ in this study. contains 152 .~
'-beta in “the industrial sample “may introduce a -

ﬁrms whereas ‘Reinganum's sample coutzuns 535 . .

firms 'that are’ - mainly indastrial companies, “Two .
,‘conclus:ons may-be drawn fmm the ‘results of the =
. Reinganum. study ‘and thxs one. - Pn-st utilities and - ‘;
mdustml% are snmlar in’ the sense that thezr maxket;-

o7

values vary over a wide spectruin. Second the fact
- that there is a huge jump in firm size fiom MV, to
"MV, mdwates that the distribution of firm size is -

positively. skewed. To'correct for the ‘skewness

- problem, the natural logarithm of the mean ‘equity -
- value of each porifolio is calculated. 'This varisbie is -
" then used in later regressions instead of the actuai g
7 mean eqmty value. - RS

2 Betas of the Uﬁhty and Industnal
Samp!es _

The betas ‘based .on monthly, weekly and datly .

monthly, weekly, and daily betds. In all cases, five

1stheendofthetestpenod N
- The betas from using the equally-welghted and.
value~wexghted indices are “calcilated in order to

- - check whether the results are affected by the choice 7
. of market. index, - Since the results are similar, on]y .
. those obtained from the equally-welghted mdex are -
~ - reported and analyzed. =

- Table 2 reports the monthly, weeldy and dzuly
betas of the two sampies at the beginning and énd of

the test period.. Panel A shows the varicus- betas of - - -

the industrial, portfohos ‘Two conclusions may bs
drawn.. - First, in the' 1960’5, smaller matket value

L rportfohos tend to have relatively Iarger betas.  This . -

is consistent- with .the empirical findings by Banz'_

. (1981) and Reingsnum (1981). - Second, his trond .~
~ seemns to vanish- in the 1980’s, especlally when e

- The betas of the utility portfolms are presented

~'in Panel B. The table shows that none of the utility -
. 'betasaregreaterthanO‘?l A companson between
" -Pancls A and B_reveals' that utility portfolios are
 relatively less nsky than mdustnal portfolios after -

uuhty portfolios are not related to the market values. |

:'multhohneanty problem in estlmatmg equation 2. fr ) -
* | Banz (p.11) had ‘addressed this issue and concluded |

“that - the test r&cults are not sensmve to the‘
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 multicolinearity probléin, For the uility sample, this
problem doés not exist: < .. . -

. The beta and firm size are-tised to estimate y,

~and 7y, in eqiation (2).- A t-statisticis used to test if
the mean values of the gammas ‘are significantly
different from zero. "The tests were performed- for

o for the industrial firms, . .

/' “The empirical results for theutlhtysample are

 réportéd. in Pancl A of Table 3. When ‘monthly

returns are used; 60. Tegressions weré run fo obtain . -
.+ 60 pairs of gammas for each ‘of the S-year periods. . 7
" When daily returns are used, over 1200 regressions - though weak, Tesults indicates that utility. and
o wererun for each period to obtain the gammas, The
swsults are similar: in all of the time periods tesied,

- 'nong of the average coefficients for beta and size are
... significantly different from zero, ° “When : weekly

. retums dre'used, 260 pairs of gammas were obtained.

.7 . The avefage coefficients for betaiare not significant = .
Sl . in any :tést-jiéﬁdd,":anﬂ'"thé?a\(er'age coefficients for
S 'size are not significant in three of the test-periods. .
L Forthe test poriod of 197682, the s
-7 coefficient for size is significantly negative.at a 5%

Clevel.

“77_The. test results for the  industrial- sample are .
o7 Teported in-Panel B’ of ‘Table 3. “When ‘monthly
7 - refurns are used, the average coefficient estimates for . -

;.. size and beta dre Significan and have the expected
.. /sign only in the 1983-87 test period.. When weekly ~ eviden . 8] :
"+ Teturns are used, only the size variable is significantly . - CAPM for the industrial but not for the utility stocks. S
- megative in the 1978-82 period. “When daily retums’ ; o

" are-used, the coefficient estiimates for betas and size. -
: tional Tevel. . .-

* areiot significant at'any conven

.. » The empirical findings in this sudy also suggest that

-, "<differenices in the miagnitide of thie coefficient of the
.+ size factor (p.9, Table 1).
. Marsh (1983) not only have

s ,'According",;o':_mé::'ggpM,i beta is-"the sole
" determinant of ‘stock refurns - It is expected that the -
" coefticient”  for beta - is  significantly  positive.

.+ However, the empirical findings ‘reported in this-

. $tudy and in Fama and French (1992 only provide . -

. WeakSﬂppoﬁforbetam explaining stock- returns.: -

 document the firm size effect at certain time periods " -
- but not at others. Banz (1981) found that the 'size .
~effectis not stable’ -over ’time with *substantial

- The ;‘cscar%‘“ch"d%ig“n' of this -sludy alléw_s us to
keep the ‘sample, test period, and methodology the
- same with the holding-period being the only variable.

3. ths on theCoefﬁclents "}ff Betaand Size - The Ssize effect -is - documented ‘for the industrial

sample in one of the four test periods when monthly
teturns are used and in another whep weekly refams
are used. When daily returns are used, no size effect
.is observed. ' For the utility sample, the size effect is

. significant in only one test- period- when weekly -

- Tour S-year periods which are teported in Table 3, =~  returns are used. - When monthly and. daily returns -

" The“fmean of the gammas’ and their  t-statistic are
presented in Panel A for the utilities and in Panel B -

are “used, no-size effect is found. “Therefore, this

' study concludes that the size effect is not only time-
- penodspecxﬁc but also holding-period-specific. -

VL Concludmgkanarks -
'I'he fact that the two samples show different,

' characteristics, First, given firm size, utility stocks

o are .consistently. less risky than industrial stocks.
' Second, industrial betas tend to decrease with firm. -

size but utility betas do not. These findings may be
attributed to the fact that all public utilities operate in' -
an environment with regional monopolistic power and -

- regulated financial structure. -~ -As ‘a " result; the
 business and financial -risks are very similar among
. the utilities regardless of their_sizes. - ‘Therefore, -~
- utility betas would not necessarily be expected tobe
related fo firm size, - S e

. The objective of this study is to examiné if the

size effect exists in the utility industry. After =

-controlling for. equity values,’ there is sofme wezk
~.evidence that firm size is a wissing factor from the

* - This implies. that although the size phenorfienor has
- "been strongly documented for the industriales, the

findings suggest that there is no neéd__to'_é,djh_ét for the)

i firm size in utility rate rogulations.
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Table2

 Betas of the Two Samiples at the Beginning and Eud of the Test Period

. MonthlyBetss . 'Weskly Betas . DailyBetas

19637 193286 1963.67 1982865 196367 . 19828

" Panel A: Industrial Flrms
oMY, 089 100 . L5 095 R B 1 092 -
LMV, L gmg 087 - -107 o101 - L4 Lol
oo MVS L oss em L 0.8 . LM . L4
MY, - ige 074 - Lo0. o83 - LO3 . o086
MY, o3 g0 105 .08 - 113 no1
MVe o 066 oz X SRR X)) S 105 o4t
MY, 064 081 087 Lod 098 - 1.09
MY, e U5 09T L1 - 100 1.20
MM em ol asdes o es qpae
MV, T 043 065 078 01 086, 122

. Paiiel B: Public Utilities"
U037 03l o 043 - ‘030 - 040 .
0381 T 037 . '0;47"_"."_"*0-.36{'*.-’- S 044

5042 00 033 o4z 0310 049
0035 0360 os2 U034 054
U045 - 037 S 061 038 062
S04l 039 ogsg L 040- 065
L35 034 ose 037 T 063
038 U334 06s 033 - 068
U034 oss” o060 p3s on. ¢
L0297 70387 . 059 L0390 - g1

My
A -'MV'S .
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Table 3

Tests on the Mean Coefﬁcxents of Beta (’y,) and sze ('y,_)

'Rpl""'Tu+71|ﬂpt+72ls +U

- Retumé U_sed:- . — . Monthly (t—va!ue) Weekly -(t—va]ucj T Dailyr . (t-value)

A i Ty s b b

*Panel A: Utility Sample e

196872y, 046% (026) 0.32% (042 - 0.02% (0.18)
e e 0.07% (0.78) 41.01%_;(-0.51) . 0.00% (-o 46)
TRy L oo loosd roazy 0.14% (. @ 0.03% 021y
R Yo ?-o;_;i,%‘~_t40.7o)' --4,}._03'% (-o 67} - -0.00% (-0.53)
197882 4 0.55% (©36) - 034% (L.o0) O 0.05% (0.43)

: Y 5 .‘5?,-1-".0?10%?-('-{”75)-' L 0.05% CL7D* - 0.01%. (-L.60) -

CoEET g g o 024% (05) - 0.02% (0.18)
R RS ﬁ.zlg%'-(,_l;se_;): S --0.03% (-0.86) | -0.01% (-0.63y

-.'-PanelB Industnal S&IIIPIe ::'-:"1.7 :

. _'1968-72 4,'[5,;*.,' S el oz % (027) 0.28% (0.55) 0.02% (0.32) :
: R 0.07% -(0.43)\ S 001%- (019 . 0.00% 51

B R T T A YT 0% (030 014w (a5
RRRRE R .,"’-001% (006)',' O 004% 035 0.00% (0ist)
197882y, Sl ',--7}":':‘—0.__81'% (.28) _'_-o 56% «@. 91) . 0.09% (081 -

B ' ‘Yz f‘;O:.2'9%' —_9.75)_ - -_001_,_% (.__1 72)* £0.00% 133
--'1983“;877.‘;' noo 251% 4 g% ;_' | 034% . (0.64). Coeng (L |
R *rz S ""0-'25% (190)* ._,,;0.01%-_(43;4;) 0008 014

- F Sjgmﬁcant at the 5 % Ievel ba.sed on'a one-talled ﬁest




