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AFFIRMED.

Befo¡e VEASEY, Chief Justice, and MOORE, and

WALSH, Justices.

ORDER

WALSH, Justice.
*1 This 7th day of September, 1993, upor

consideration of the appellant's opening brief and

the app€llee's molion to affirm pursuant to Supreme

Court Rule 25(a), it appears that:

(1) This is an appeal from a Superior Court
decision affirming a determination of the Industrial
Accident Board ("Board") that Appellant Anthony
Crooks ("Crooks") is not entitled to pe¡manency

benefits in connection with a 1986 industdal
accident. Oû appeal, Crooks raises two claims of
error: (1) hearsay evidence was irnproperly
admitted at the Board hearing; and (2) the Board's

decision is not sr¡ppo¡ted by substantial competent
evidence-
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(2) Crooks, while employed by Appellee

Draper Canning Company ("Drape/'), was injured
on November 8, 1986, when scaffolding collapsed.

As a result, Crooks received worker's compensation

benefits for irijuries to his lower back until August
28, 1988, when the Board determiûed that the

disability attributed to the work-related accident

had resolved. On July 9, 1988, Crooks was

involved in a non-wo¡k related automobile

accident, which allegedly exacerbated his back

injuries.

(3) On October 30, 1991, Crooks filed a

Petition to Determine Additional Compensation

Due, claimiûg that the injuries to his back were of a

permanert nature and stemmed from his 1986

industrial accident. Following a hearirig, on

October 9, 1992,Ihe Boa¡d denied Crooks' petition

for permanency benehts on the basis of its August

28, 1988, decision and the testimony of Dr. Robert

Varipappa, Draper's medical wihÌess. The Board

concluded that Dr. Varipappa's testimony was mo¡e

credible than that of DÍ. James Schreppler, Crooks'

medical expert. The Board's decision was affirmed

by the Superior Court and this appeal followed.

(4) In support of his hearsay claims, Crooks

asserts the Board er¡ed in allowing as evidence the

medical opinions of two non-appearing physicians,

over his objection. Further, Crooks asserts that the

police rcpo of the automobile accident was

improperly admitted, again over his objection. In
moving to affirm, Draper argues that the medical

opinions were properly admitted and that the

Board's findings were supported by substantial

evidence. While tacitly conceding thar the police

report should not have been admitted iûto evidence,

Dftper argues that the ¡eport r¡r'as not relied upon by

the Board in its decision and thus any error in its
admissionwas harmless.

(5) h this secord stage of appellate review, the

standa¡d and scope of review of the Board's

decision is govemed by statute, 29 Del.C. $ 10142.
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Fach¡al dete¡minations of the Board, if supported

by substantial evidence, will not be disturbed on

appeal. Rulings of law are stbject to de novo

rcview. Duvall v. Charles Connell RooJing,

Del.Supr.,564 A.2d ll32 (1989).

(6) while the propriety of admitting hearsay

evidence in administ¡ative hearings presents a

question not subject to easy answer, see Emest H.

Schopler, Annotatioq Hearsay Evidence in
Proceedings BeÍore State Adninistratíve Agencíes,

36 A.L.R.3d 12 (1971), Delaware courts have held

that adminishative ruliûgs may not rest solely upon

such evidence. Geegan v. Unemplq)ment

Compensation Commlt, Del.S:uper., '16 A.2d 116
(1950); Bar,tett v. Division of Motot Vehicles,

Del.Super., 514 A.2d 1145 (1986).

*2 (7) Here, however, it is clear that the Board
did not rely solely upon hearsay evidence. To the

contrary, the Board based its findings on its August
28, 1988 decision and a va¡iety of competent

testimony presented at the headng. Thus, the merc

admission of the heaßay evidence, whether p¡oper

or improper, does not warrant revetsal. In re

Delaware Sports Service, Del.Supe¡., 196 A2d
215,221 (1963), affd, Del.Supr.,202 A2d 568
(1964), cert. deníed,3'79 U.S.965 (1965); In re

Kennedy, Del.Sttpt.,4'72 A.zd 1317, 1329, cert.

denied, 46'7 U.S. 1205 (1984).

(8) Crooks' argument that the Board's decision

is not suppoded by substantial evidence lacks

merit. "Substantial evidence means such relevant

evidence as a reasonable mind might accept as

adequate to support a conclusion. It is also defined

as more than a scintilla but less than a

preponderance of the evidence." Breediøg v.

Contractors-One-Inc., Del.Supr-, 549 A.zd 1102,

ll04 (1988). The Boa¡d's decision is clearly
sr.¡pported by substantial evidence, to the extent the

Board accepted Dr. Varipappa's opinion on the

disputed issues of permanency and causation.

General Molors Corp. v. Veasey, Del.Supr., 371

A.2d 1074, 1076 (1971), overruled on other
grounds, Duvall v. Charles Connell Roofing,
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Del.Supr., 564 A.zd ll32 (1989).

(9) It is manifest on the face ofappellant's brief
that the appeal is without merit because the legal

issues on appeal are clearly coûtrolled by settled

Delaware law and there is clearly sufficient
evidence to support factual determinations of the

Boa¡d.

NOW, THEREFORE, IT IS ORDERED
pursuant to Rule 25(a) that the judgment of the

Supe or Courf be, and the sarne hereby is,

AFFIRMED.

Del.,1993.
Crooks v. Draper Ca¡¡irg Co.

633 A.2d 369, 1993 WL 370851 (Del.Supr.)

END OF DOCUMENT

O 2014 Thomson Reute¡s. No Clain to Orig. US Gov. Works.



ATTACHMENT I



Westl.aw

Not Rcpofed in .4.2d,1997 WL7l9l34 (Del.Super.)

(Cite as: 1997 WL 719134 (Del.Super.))

t{
Only the lvestlaw citatioû is Çurrently available.

UNPUBLISHED OPINION. CHECK COURT
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Superior Coul of Delaware,

Paul LAVELLE, Appellant,
v.

KENT COLINTY PERSONNEL
ADMINISTRATION BOARD, Appellee.

No. 964-09-005 HDR
SepI. 12, 1997 .

Charles E. Whitehu¡st, Jr., of Young, Malmberg,
Whitehurst & Curley, Dover, Delawa¡e, for
appellant.

John W. Pa¡adee, of Prickett, Jones, Elliott, Kristol
& Schnee, Dover, Delaware, for appellee.

OPINION
RIDGELY, J.

*l This is an appeal by Paul Lavelle
("Mr.Lavelle") from the Kent County Personnel

Administ¡ation Board ("the Board") which affirmed
the termination of Mr. Lavelle's employment as

Deputy Chief for Kent County Departrnent of
Medical Services ("the Department"). On appeal

M¡. Lavelle argues that (l) the Board committed
legal error when they allowed the hearing to
proceed after certain prejudicial and iÍelevant
information was sent to the Board, (2) Kent County
made an electiol of remedies and the¡efore, could
not terminate him afte¡ he was suspended or, in the

altemative, it was an abuse of djscretion to

terminate him, (3) certaiû hearsay evidence was

improperly admitted before the Board, (4) the

findings of the Board were not suppo¡ted by
substantial evidence, (5) the Board ened when it
stated the applicable standard of revier ard (6) the

findings of the Board are conclusory, The Boa¡d
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has responded to Mr. Lavelle's appeal and argues

that (l) the materials complained ofwere not relied

upon by the Board and therefore, the submission of
these mate¡ials to the Board was harmless error, (2)

Mr. Lavelle's termination was based upon different
conduct than his suspension and therefore, his

termination was not baûed by the doctrine of
election of ¡emedies and was not an abuse of
discretion, (3) hearsay evidence is admissible

before the Board and sinae the Boa¡d's decision did
not ¡ely solely upon hearsay evidence it is without
enor, (4) the Board's findings of fact are suppofed
by substantial evidence, (5) the Board did not en
when they stated the standard of review and (6) the

Boa¡d's decision was not conclusory and does no1

require remand. For the reasons stated below this

Court concludes that the decision of the Board

should be affirmed.

I. BACKGROUNI)
M¡. Lavelle was employed as Deputy Chief

since Novembe¡ 1994. Oî June 11, 1996 Mr.
Lavelle was suspended by Colin Faulkner
("Mr.Faulkner"), Chief of Kent Courty DepaÍment
of Ernergency Medical Se¡vices ("Chief') and Mr.
Lavelle's superv¡sor. Mr. Lavelle was suspended lor
lhree davs for violatins A¡icles 15.52 

FNI 
and

15.56 
FN2 ofKent Cointy's Personnel Ordinance

("Perso¡nel Ordinance"). Specifically, Mr.
Lavelle's suspension notice stated that he was

suspended for (l) purchasing "without establishing

a cost factor, a total of $3295.65 in wash/wax and

colcrete cl€ane¡s, which far exoeeds the needs of
this d€pafment" and (2) receiving "a gatuity of a
Fischer CD/Tape Player without notifying the

department head and lnot attempting] to retum said

item to the ve[dor." At the conclusion of his

suspension on June 14, 1996, Mr. Lavelle was

placed on administrative leave, with pay, pending a

comprehensive investigation of the Department's
dealirgs with Pioneer, Irc. ("Pionee¡"), the

company that Mr. Lavelle bought the wash/wax and

conc¡ete çleane¡ from and ¡eceived the Fischer CD
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and cassette player ("CD player") from.

FNl. Section 15.52 states:

conduot unbecoming an employee. This

shall include the following: conviction
of a crime; insubordinatiot; inefficiency

and incompetency; giving false

statemetts to superviso$ or the public;

acaeptance of gifts, gratuities, or loans

from organizations, business concerns,

or individuals with whom he has official
relationships on business of the County

govemment; profane, obsoene, insulting
rÀ/o¡ds or gestures toward the public or

any County employee.

FN2. Section 15.56 states:

violation of State Statutes, County

O¡dinances, admidstrative regulations

or department rules,

As a result of lhis investigation more excessive

spending and gmtuities were revealed and Mr.

Lavelle was given written notification on July 10,

1996 lhat the County intended to terminate his

employment. This lette¡ stated that Mr. Lavelle's

termination was based upon violations of Aficles
15.52, 15.54 

FN3 and l5.56 of the Pe¡sonnel

Ordinance as well as violations of Kent County

Procuremeût Policy P-53 ("P¡ocurement Policy").

With respect to the Procurement Policy the

violations stated in the letter were (l) ordering

quantities of vehicle wash,/wax-/concrete cleaner far

beyond immediate depa mental requi¡ements, (2)

not establishing a cost factor pdor to procurement,

(3) misrepresenting and not being huthful or

expeditious in advising the Chief of the total costs

involved when the initial purchase was made, (4)

not distributing the wash/wax to the southern

facility, (5) failing to follow recommended

procurement procedures by securing competitive

price factors, (6) violating the p¡ocuremett policy

by ftagmenting the initial purchase to disguise the

totality of purchase from the Chief and to avoid
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competitive pricing and (7) repeatedly accepting

gratuities inaluding a Swiss army k¡Ìife, a Coleman

rechargeable lantem, a Black and Decker cordless

screwdriver and a CD player. Tltis letter also stated

lhat pursuanl to Articles 14.20'" and l4 -4O '
of the Perso¡¡el Ordinance a pretermjnation

hearing had been scheduled. This hearing was held

on August 6, 1996 aîd the purpose was to allow

Mr. Lavelle to respond to the stated ¡easons fo¡ his

intended temination. Following this hearing Mr.

FaulkneÍ sent a letteÍ to Mr. Lavelle on August 12,

1996 teminating his employment as Deputy Chief

effective Augnst 23, 1996. On Augtst 26, 1996,

M¡. Lavelle appealed the te¡mination of his

employment to the Board. The Board held a hearing

on September 4, 1996 at which Mr, Faulkne¡

testified on behalf of the Coutty aûd Mr. Lavelle

and Barry Everly ("Mr.Everly") testified on behalf

of Mr. Lavelle,

FN3. Section 15.54 states:

abuse of County properfy or the use of
County supplies, materials, equipment or

other property for personal purposes or

securing the same for others.

FN4. Section 14.20 states:

A pemanent employee rnaY be

terminated immediately for any offense

described in Aficle 15.51 to 15.58,

inclusive, after the employee is afforded

a pretermination hearing.

FN5. Sectioll 14.40 states:

Pretermination Hearing-Prior to

terminating a permanent employee, the

Department Head shall issue wdtten

notification to the employee ofthe intent

to telminate. Said written notification

shall state the reasons why the employee

is beilg terminated and shall include the

date, time and place of a pretermination

hearing between the Department Head or
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his/her designee', ard the employee in
order to afford the opportunity for the

employee to respond to the stated

¡easons fo¡ termination. A copy of said

notification shall be sent to the

Pe¡son¡el Di¡ecto¡.

*2 Mr. Faulkne¡ testified that as Chief he is
responsible for the operations of the entire

Department. He testified that Mr. Lavelle was one

of the Department's two Deputy Chiefs. He
explained that he was Mr. Lavelle's supervisor and

that Mr. Lavelle was responsible for the daily
operations of the Department including the

procurement of goods. Mr. Faulkne¡ testified that

when goods are ordered for the Department an

order is placed over the phone and when the items

come in they are accompanied by an invoice. Mr.

Faulkner explained that anyone who works in the

ofñce can sign for goods when they a¡e delivered.

However, l}te person who is responsible for
p¡ocuring the materials gets the merchandise and it
is their job to compa¡e the items received with the

invoice. The procurement officer then gives the

invoice to the department secretary and requests

that she generate a requisition form requesting that

a purchase order be geneÍated which in turn will
generate the check to pay for the items received.

Mr. Faulkne¡ testified that the requisition form is

gerierated iû his office and must be approved by
eithe¡ himself, Mr. Lavelle or Mr. Wilsoû.

However, when the requisition form is approved the

invoice is not attaahed. Once the requisition form is

approved it is sent to the County and they pay the

bill.

Mr. Faulkner testified that he first became

aware of the situation with Mr. Lavelle when he

was approached by Mr. McCloud, County

Administrator, who expressed concern about a large

purchase of car wash/wax and concretg cleaner in
the amount of $1,370.80 from Pioneer. Mr.

Faulkner explained that the requisition form was

approved while he was on vaçation. Mr. Faulkner

testified that he leamed that the procuremeût officer
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for the products was M¡. Lavelle and he had

requisitioned the products. He furthe¡ leamed that

the products were to be shipped to Mr. Lavelle. Mr.

Faulkner asked M¡. Lavelle why such a large

purchase of these products was made. Mr. Lavelle

did not answer and Mr. Faulkner asked him if the

Department would be liable for anymore of this

product. Mr. Lavelle told him that the Department

would receive one mote bitl in the amount of
$400-$500. Mr. Faulkne¡ explained that this was

the third shipment the Depa ment had received

from Pionee¡ and he asked Mr. Lavelle to try to
return the product. Mr. Lavelle lat told him that

he was able to retum the colcrete cleaner but not

the wash./wax. Mr. Faulkner testified that he told

Sha¡on Fox ("Ms.Fox"), the departrnent secretary,

that he needed to see everything that came in from

Pioneer from that date forward. He testified that on

June 5, 1996 he received a rcquisition irt the

amount of$?14.64 for what he undentood was the

last Pioneer irvoice the Department would ¡eceive.

Mr. Faulkner signed the requisition form, however,

at the time he signed the form he had not seen the

actual Pioneer invoice which reflected the goods

that he was authorizing payment for. He testified

that later in tlle aftemoon on that same day Ms. Fox

gave him aû actual Pioneer invoiae irÌ the amount of
$660.66. He told her that they hadjust paid this and

she responded that this was another invoice the

Depafment had ¡eceived from Pioneer in addition

to the ¡equisition for the invoice that he signed

earlier that day. Mr. Faulkner testified that this

invoice ¡aised questions in his mind for two

reasons. First, he was told by Mr. Lavelle that the

Department would only receive one more shipment

of wash-/wax from Pionee¡. Second, the invoice

listed a CD player that was sent to the Departmeût

for their sole use by Pioneer free of charge. Mr.

Faulkner stated that the acceptance of gratuities

la'as against the Department's policy which was

stated in the Personnel Ordinance, a copy of which
Mr. Lavelle was provided with. Mr. Faulkner

testifred that Ms. Fox told him that the CD player

was sitting in an unma¡ked unopened box behind

Mr. Lavelle's desk and had been there for about two
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or thÍee weeks.

*3 Mr. Faulkner testified that on June 7, 1996

he asked M¡. Lavelle about the CD player and he

corfirmed that he received it but had no other

explanation for the item. Mr. Faulkne¡ also asked

Mr. Lavelle why the Deparh[ent received fwo more

shipments instead of ooe from Pioneer and why the

cost was much higher than he had predicted. Mr.
Lavelle responded that he really did not know ho\M

much it was going to cost. M¡. Faulkne¡ testified
that he conlacted Pioneer in order to investigale

why they sent the Depa¡tment the CD player. M¡.
Faulkner testified that Pioneer told him the CD

playe¡ ìvas not paid for, was a promotioûal item and

was to remain in the possession of the Couûty. Mr.
Faulk¡er testified that up until this point he was

only aware of ore gratuity, the CD player, that was

accepted by Mr. Lavelle and based upon this, the

excessive purchases and Mr. Lavelle's admission of
not establishing a cost factor before purchasing the

wasb-/wax, he decided to suspend him. He fu¡ther
testified that while Mr. Lavelle was on suspension

he decided to place him on administrative leave

with pay. Mr. Faulkner explained that this is not a

disciplinary action since it is not grievable. M¡.
Faulkner also explained that he wanted to research

the Pioneer invoices to hnd out the extent of the

dealings the Department had with Pioreer. Mr.
Faulkner testified that the wash/wax that Mr.
Lavelle o¡dered was rnuch more expensive than the

wash-/wax that the Departmeût usually ordered. He

testified that in the past the Department had spert
approximately $100 a year and that Mr. Lavelle had

spent over $3000 in six months.

Mr. Faulkne¡ testified that as a result of his

investigation of the Piolee¡ invoices he discovered

three other gratuities listed oû the ilvoices. Mr.

Lavelle was the procurement officer for the goods

listed on these thrce invoiaes. The gratuities listed

on the invoices we¡e a Swiss Army knife, a

Coleman rechargeable lantem and a Black and

Decker co¡dless screrMdriver. Mr. Faulkner testified
that he learn€d that the products that were sent from
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Pionee¡ were shipped Fed-Ex or UPS and that Mr.

Lavelle did not sign for any of the items. However,

Mr. Faulkner testified that Mr. Lavelle was working

on the day that the products were delivered to the

Department. When Mr. Lavelle was confronted by

M¡- Faulkner about the gfttuities he denied

receiving them. M¡. Faulkne¡ testified that as part

ofhis investigation he called Jim Steel ("Mr.Steel")

who works for Pionee¡. As a ¡esult of this

corve¡sation Mr. Steel s€nt Joh[ Pa¡adee, Esq.

("Mr.Pa¡adee") a letter which stated that Mr.

Lavetle had placed orders on certain dates with
Pioneer and specifred the invoice numbers. The

letter fu¡ther stated that all of the orders were

verified and that all the promotional items listed on

the invoices rMere sent. M¡. Faulkner testified that

subsequent to his investigation he sent Mr. Lavelle

a letter of the County's intent to termiûate.

Mr. Lavelle testified that as Depufy Chiefhe is

responsible for the procurement of materials from

outside vendoß. He stated that it is within his job

description to order the mercha[dise, receive it and

compare what is received with what is ordeted. But,

Mr. Lavelle testified sometimes other people

assume this responsibility. For example, Mr.

Lavelle stated fhat when uniforms come in Ms. Fox

will "check them off." Mr. Lavelle also testified
that at times Ms. Fox receives other merchandise

that is ordered as well as the invoice and then she

gererates the ¡equisition form without any

intervention from hirn. Mr. Lavelle testified that in

November 1995 he was contacted by Mr. Steel who

identified himselfas a representative ofPioneer and

used M¡. Faulkner as a ¡efe¡ence. Mr. Steel told

him that he had some wash and \¡,ax p¡oducts that

he felt would be beneficial to the Departrnent. Mr.

Lavetle testified that he understood that the product

would be $50 per ñve gallon container. He ordered

eight hve-gallon containers since he was told that

this was the appropdate amount fo¡ the number of
vehicles the Departme[t had. Mr. Lavelle testified

that he told Mr. Faulkner about this purchase and

he said "oh, okay." Mr. Lavelle testified that he

unde$tood that he was purchasing only $400 ofthe
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wash-/wax f¡om Pioneer. M¡. Lavelle stated that

when he came back from lunch one day the first
shipment of wash/wax had a¡¡ived and was sitting
on the floor next to Ms. Fox's desk. However, there
'was no invoice with it so he just put the p¡oduct
initially in his office and then in the storeroom. M¡.
Lavelle testified that he nevel compared the

shipment with the invoice. Further, Mr. Lavelle
testified that he never saw any of the Pioneer

invoices which list gratuities prior to the time of his

suspension. He also testified that the requisitions
for the invoices in question state that all inquiries
should be di¡ected to S. Fox and the Di(ecto¡ is

listed as C. Faulkner and that his name does not

appear on the document. However, Mr. Lavelle
admitted that his name does appear on the invoices

which list the gratuities and state that the products

are to be shipped to him and were sold to him. Mr.
Lavelle testified that he never requested, received

or disposed of a Swiss Army knife, a Black and

Decke¡ cordless screwdriver o¡ a Coleman lanteÍn.

However, he testiñed that he did ¡eceive a CD
player and that it was shipped by ilselfand he never

saw an iûvoice that refe¡enced it. He stated that he

intended to tag the CD player with a County
property tag and place it in the office or in a[other
nedic unit. Mr. Lavelle testified that he did think
the CD player was a gratuity even though there was

no charge for it. Further, he testified that he did not
know that it was a violation of the Personnel

Ordiûance to accept the CD player.

*4 Mr. Lavelle testified that after the initial
purchase from Pionee¡ he was contacted again by
Mr. Steel concerdng concrete cleane¡. Mr. Lavelle
thought that he purchased 3 buckets of conorete

cleaûer at $10 per buckef. However, the concrete

clearer actually cost $10 per pound and he

purchased 75 pounds. M¡. Lavelle stated that he

was not in the office rMhen the colcrete cleaner was

delivered, he did not sign for the product, he did not

see the invoiae and he did not receive a grah¡ity as

a result of this purchase. Mr. Lavelle testified that

when he was first approached by Mr. Faulkner

conceming the amoulrt that he was spending on car
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wash-/wax and conc¡ete cleaner, M¡. Faulkne¡ asked

him why he was spending $ 1300 on these materials.

Mr. Lavelle stated that he told Mr. Faulkne¡ that he

did not spend $1300 since he did not believe that he

had spent this much. M¡. Lavelle sfated that he

called Mr. Steel to see if he could cancel the

shipment and was told that he could cancel the

coûcrete cleaner but not the wash,/wax. However,

Mr. Steel told him that the payments fo¡ the wash/

wax could be broken up into two billing cycles. Mr.
Lavelle explained that this rvas the reason that two
more invoices and shipments were received from
Pioûeer instead of one. Mr. Lavelle told Mr.
Faulkne¡ about the bill splitting and he responded

that this would be fine. Mr. Lavelle testified that he

neve¡ told Mr. Faulkne¡ that only one more bill
would be received from Pioneer in the amount of
$500-$600. M¡. Lavelle also testified that he was

never given a copy of the Procurement Policy nor
was there a copy in his office.

Mr. Lavelle testified that part of his job is to
investigate allegations of employee misconduct.

Mr. Faulkne¡ asked him to iLestigate Ba¡ry Everly
("Mr.Everly"). Mr. Lavelle testified that it was his
ùnde¡standing that Mr. Faulkner wanted to take

disciplinary action against Mr. Everly, however,

Mr. Lavelle investigated Mr. Everly but did not
take disciplinary actior against him. Mr. Lavelle
testified that disciplinary action was takeÂ against

Dave Abramson ("Mr.Abramson") at the request of
M¡. Faulkner. However, Mr. Lavelle testified that

he investigated the situation and found that the

disciplinary action taken against Mr. Ab¡amson was

unfounded. He told Mr. Faulkner his opinion a few
\Meeks prior to the incident at issue.

Mr. Everly testified that he has worked for 5

and l/2 yeaß as a parcmedic with the Kcnt County
EMS and has known Mr, Lavelle during that time.

He described Mr. Lavelle as a hard and dedicated

rvorker and he stated that he had ro ¡eason to doubt

Mr. Lavelle's contertion that he did not receive
glah¡ities from Pioneer. Mr. Everly admitted that he

applied for the Depury Chiefjob in administration
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and did not get it. However, he testified that he did
not blame Mr. Faulkner for this and denied ever

telling anyone this. He also denied telling personnel

that Mr. Faulkner should not be Chief.

II. STANDÁRD OF REVIEW
*5 The role of this Court in reviewing the

Board's decision is limited to determining whether

the Board's decision is supported by substantial

evidence and free from legal errors of lu*.FNó
Only where there is no substantial, competent

evidence lo support the Board's factual findings
may this Court overturn the Board's decision.FÑ7
Substantial evidence means such relevant evidence

as a reasonable m¡nd might accept as adequale to

suppof a conclusion.FN Alro,'it is within the

discretion of the Board, not the Court, to weigh the

credibilitv of tbe witnesses and resolve confl¡cts of. . 
FN9

tesnmony.

FN6. General Motors Corp. v. Freeman,

Del.Supr., 164 A.2d 686, 688 (1969);

Johnson v. Chrysler Corp., 213 A2d 64,
66-6'7 (t96s).

FN7 . Johnson, 213 A.2d at 67 .

FN8. Oceanport Indust. v. W¡luington
Stevedores, Del.Supr., 636 4,.2d 892,899
(t9e4).

FN9. Starkey v. Unemployment Ins. Appeal
8d, Del.Super., 340 A.2d 165,166((19'75),

aff d, Del.Supr.,364 A.zd s6t (19'7 6).

III. DISCUSSION
The Board found that the sole issue before

them was whether the department head failed to

follow the Drooer Drocedure outl¡ned in Anicle I5
FNl0 

or trr" p"..oonel ordinance. The Board found

that one of the duties of Mr. Lavelle was to match

invoices with deliveries, Fu he¡, the Board found
that exhibits C-4, C-5, C-6, C-7, C-8 and C-13
(which were the Pioneer invoices that listed the

four gËtuities and the lett{ from Mr. Steel)

establish that the products at issue were shipped to
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Mr. Lavelle, including the four gratuities. Further,

the Boa.d found that Mr. Lavelle admitted that all
of the products were received by the Department

and tbat the CD player was received and placed in
the vicinity of his desk. Moreover, the Board found

that the actual discovery of three additional
gratuities by the Department occurred after M¡.
Lavelle was suspended and these items were

accepted into the Department at a time u/hen Mr.
Lavelle was responsible for the procurement of
goods. The Boa¡d found that Mr. Lavelle's

testimony lacked credibility. Accordirgly, the

Board found that Mr. Lavelle engaged in numerous

counts of conduct unbecominÊ an employee within
lhe mean¡ng of Art¡cl" I S.SZ I I of the Personnel

Ordinance. Further, t¡e Board concluded that the

Departmeût Head followed the proper procedures

outlined in Article l5 and upheld the termination of
M¡. Lavelle.

FN10. Seation 15.40 of the Kent County

Personnel Ordinance states:

A permanert employee may be

dismissed o¡ demoted whenever in the
judgment of a Department Head the

employee has failed satisfactorily to
perform his,4rer duties or has engaged in
coûduct that violates established County

rules. When the Department Head

decides to take such action he/she shall

file with the employee, the Personnel

Director, and the Person¡el

Administratior Board a written
notifrcatior containing a statement ofthe
substantial reasons for the açtion. The

employee shall be notified rtot later than

five (5) working days prio¡ to the

effective date of the action. The notice

shall inform the employee that he/she

shall be allowed two (2) calerdar weeks

ftom the date of the notification to file a

reply witll the Personnel Director and the

Personnel Administ¡ation Board and to
request a headng before the Perso¡nel
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Administration Board. The pay plan

rules shall provide for changes in
compensation resulting ftom demotions.

FNll. Article 15.52 states:

conduct unbecomilg an employee. This

shall include lhe following: conviction

of a crime; insubordination; inefficiency
and incompetency; giving false

statements to supewisors or the public;

aoceptaûce of gifts, gratuities, or loans

from organizations, busiress concelns or
individuals with whom he has official
relationships on business of the County
govemment; profane, obscene, insulting
words, or gestures tou/ard the public of
any county employee.

A. Materials Submitted to the Board
M¡. Lavelle first argues that t]le Board

committed legal error when they proceeded with
the hearirg after certain evidence was submitted to
the Board. The Board argues that the information
complained of did not provide the basis fo¡ the

Board's decision and was harmless er¡or. Prior to
the hearing befo¡e the Board, Alm Kujula, Board

Secretary and Personnel Director for Kent County,

submitted informatioû paakets to the members of
the Board. These packets were submitted to the

Board by three separate memorandum which were

dated August 29, 30 ard September 4, 1996.

Charles Whitehust, Esq. ("Mr.Whitehu$t") wrote

to Craig Eliassen, Esq. ("Mr.Eliassen"), attorney

for the Board, on September 4, 1996, the date on

which he received the last memorandum, and

objected to certair items in the information packets.

The objections raised in that letter have been raised

again in this appeal.

Specificalty, Mr. Lavelle argues that it was

prejudicial er¡or for the Board to have beeri

submitted an item entitled "employee progress/

continuation notes" which was dated 1995-1996

and prepared by Mr. Faulkner. These notes contain

dated enhies which detail "incidents" with Mr.
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Lavelle. One incident detailed in these notes that

Mr. Lavelle in particular objects to is the entry that

slates that many "big ticket" ¡tems were missing

from the Deparhnent. Mr. Lavelle argues that from

this entry it can be inferred that he took the big

ticket items from the Department. Mr. Lavelle also

objects to the admission of an aFest rva arit

memorandum on the ground that it is irrelevant to

the proceedings befo¡e the Board- The

memorandum stated that Mr. Lavelle had been

arested for official misconduct and profiteering.

Mr. Lavelle also objects to this submission as being

inaccurate since at the time of the hearing before

the Board o y oûe charge was pending agaiûst him

and not two. Mr. Lavelle also cottends that this

submission was designed to convey to the Board

that there were adequate grounds for his

termination.

*6 In response to the letter w¡itten by Mr.

whitehu$t, wlich raised the same objections as

stated above,' '' '' Mr. Eliassen stated at the outset

ofthe hearing before the Board;

FNl2. In the letter Mr. Whitehu¡st also

objected to an Intemal Investigation

Summary that was prepared by Mr.
Faulkner on the ground that it was hearsay.

Howeve¡, this particular objectior has not

been ¡enewed on appeal. MoreoveÍ, the

curative instruction that M¡. Eliassen

issued to the Board also covered the

Intemal Investigation prepared by Mr.

Faulkne¡.

All right. Members ofthe board, a¡ound 5 o'clock
this evening M¡. Paradee, Mr. Whitehurst, and

myself had a teleconference where we discussed

some evidentiary issues, and we did reach a

consensus on certaiû items, and I'd like to make

you aware of these now.

Number one, the employee progress continuatioû

note-I believe it's a two-page document that was

forwarded by the personnel director-it's actually a

thee-page dooument-it's in your paaket-that
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should be disregarded. That document. in ils
entirety, is essentially out of orde¡ and ought not
be considered when you deliberate.

Secondly, any reference .¡¡hatsoever to the

apparent fact that M¡. Lavelle has been a¡rested

ought also be purged from your minds. That's not
what ve're here to concern ourselves with. This is

a personnel matter, and some otheÍ proceeding

that may be taking place outside the walls of this

building is really not ou¡ concern.

And, thirdly, there is a suDmary that's called

"Internal Investigatioo Summary," prepared by

Colin Faulkne¡. This is also in your materials. I'm
instructing you to consider the testimony of Colin
Faulkner mthù that the implications of the

sümmary that he may have prepared in
connection with this particula¡ proceeding.

So just to restate that, consider what Mr.
Faulkner says to you this evenitg as the critical
evidence of what it is that he offers on behalf of
the County.

Gcntlcmcn, any clarifications?

In response, Mr. Whitehust stated, "I think
that that adequately summarizes what we ag¡eed

should be submitted to the board."

An essential element of an adminishative
hearine entitles a lilisanl lo an imÞartial hearine

before a non-biar.ã .g.n.y.FN l3 Therefoã
administrative officials must conduct proceedings

w¡th impartiality and prop., d""o--.FN I4 -

FNl3. Quaker Hill v. Saville, Del.Super.,

523 A2d94'l,966 (198'7), aÍfd, Del.Supr.,

s3t A.2d201 (1981).

FNl4. noóóirs v. Deqton, Del.S\per., C,A.
No.93A-05-001, Steele, J. (Feb. 7, 1994).

It is apparently the practice of the Board to
¡eceive ilformation paakets p¡ior to a hearing in an

effort to familia¡ize themselves with the case.
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Fulher, M¡. Lavelle was given a chance to submit

matedals ir advance of the hearing but chose not

to. Most importantly, Mr. Lavelle was given an

opportunity to object to any information in the

packets. This objection formed the basis for the

curative instruction that was given to the Board by
M¡. Eliassen. This instruction clearly stated that the

items that Mr. Lavelle objeoted to were not to be

considered by the Board in their delibe¡ations.

Moreove¡, it is evident from the writt€ri opinion of
the Boa¡d that they did not base their decision upon

any ofthe evidence that M¡. Lavelle objects to. lt is
clear from the contents of the cuative instruction as

well as tàe opinion of the Board that Mr. Lavelle
was afforded a fair and impartial hearing before the

Boa¡d and that none of the evidence he objects to

was considered by the Board in their decision.

B. Electiotr of Rem€dy and Abuse ofDiscretion
*7 Mr, Lavelle [ext aÍgues that the County

elected the rernedy of suspe¡rsion and is ba ed

ftom termiÂatiûg him for the same conduct. The

Board responds that Mr. Lavelle's termination was

based upon diffe¡enf conduct thaû was his

suspension and therefore, the County was not

bar¡ed f¡om terminating him. The doctrine of
electioû of remedies is based on 'any decisive act

of a party, with krowledge of his rights and of the

facts, indicating an ¡Ltetl to pursue one remedy

rarber lhan t¡. ã*,.r.'FN15 ¿ puny is said to have

elected a remedy when he makes any dec¡sive act,

'with knowledge of his rights and of the facts,

indicatine an intent to pursue one remedy rather

thun th" ih.r.' FNl6

FNI5. ,yilso v. Pepper, Del.Super., C.A.

No. 90C-MY-16, Steele, J. (May 3, 1991) (
quoting 28 C.J.S. Elec¡ion of Remedies, $

1l at 1077 (1941)).

FNl6. ScoÍ v. Citf of Ha,Tington, DeLCh,
C.A. No. 842, Jacobs, V.C. (April 14,

1986) (cíting Sblrz Realty Co. v. Raphael,

Del.Supr., 458 A,.zd 21, 23) (quoting 28

C.I.S. Elections of Remedíes, $ ll at 1077)

).
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Mr. Lavelle was suspended for purchasing

without establishing a cost factor wash/wax and

coIlcrete cleaner in the amount of $3295.55 which
was beyond the Department's needs. Mr. Lavelle
was also suspended for receiving a gratuitous CD
player. Some of the ¡easons for M¡- Lavelle's

termination seem to overlap with the ¡easons fo¡ his

suspension. Mr. Lavelle was terminated for
orde¡ing quantities of wash-/wax and concrete

cleane¡ far beyond the Department's immediate

means. However, the amount iû the letter of
termination is $3,570.35 which is higher than the

amount in tlle suspension notice, This number is

higher since after M¡. Lavelle's suspension Mr.
Faulkner was able to confifm the number by
reviewing all ofthe invoices from Pioneer which he

had not previously seen. FurtheÍ, the notice of
termination is similar to the suspension since it lists

the receipt of a gÊtuitous CD player. However, the
notice of termination also lists the receipt of three

other grah¡ities which were discovered by Mr.
Faulkner after Mr. Lavelle's suspension when he

reviewed all of the Pionee¡ invoices. Moreover, Mr.
Faulkner explained the difference in the suspension

and the terminatioû of M¡. Lavelle when he stated,

"[t]he critical diffe¡ence ir the termination and

suspension is that we discove¡ed that there were

other gratuitous items that rMere accepted, signed

for, into the department, that has proven out to be

approved by Mr. Lavelle before they were sent."

Although the three olher gratuities were

shipped into the Department prior to Mr. Lavelle's

suspension, Mr. Faulkner no¡ any other

admiûist¡ative ofhcial knew this. Mr. Lavelle
argues that the officials had constructive notice of
the ¡eceipt of these three other grah¡ities. Hor¡r'ever,

what is important is when the officials had actual
krowledse of the receiot of the three addilional
g.atuiti"iFNlT The county was nol barred from
terminating Mr. Lavelle for the additional conduct

which thev onlv became awa¡e of afier Mr. Lavelle-. -''lrNt R
was suspended.

FNl7. See l,l'erne¡'v. Maconb County
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Council Service Cornn'n, Mich.Ct.App.,
?? Mich.App. 533, 258 N-w.2d 549 (1977)

(looking to the time wh€n the Sheriff had

acÍual knowledge of the employee's

conduct to determine if the charges should

be dismissed) (emphasis added).

FNl8. Cl Depdrfment of Health & Social

Services v. l/eiss, Del.Supe¡., C.A. No.
92A-02-010, Barron, J. (Jan. 15, 1993)

(affirming the decision of the State

Pe¡son¡el Commission which held that the

employer, who had entered into a

settlement agreemeût with the employee

could not later bring charges against the

employee since it rÍas clear from the

settlement ag¡eement that the employer

knew of all of the conduct of the employee

when the agreement was entered into).

In the alternative, Mr. Lavelle argues that even

if the Couûty had ûot elected the remedy of
suspension, the County abused its discretion in
terminatirg him. The choice of a penalty by aû

administrative agency if based on substantial

evidence and not outside its statutory authority is a

matter qf di-sç¡etion to be exercised solely by the
FNIg -agency."" ln reviewing the punisbment for

abuse of discretion, the question is whether the
punishment is so disproportionate to the offense irr

lieht of lhe circumstances as to be shocking to one's
FN2O

sense ol lalrness.

FNL9- lltatmouth v. State Board of
Examiner in Optometry, Del.Super., 514

A.2d 1119, 1123 (r986).

FN20. 1¿

*8 As discussed more fully below, I find that

all of the findings of the Boa¡d a¡e supported by
substantial evidence. Further, Article 15 .40 states

that a permanent employee may be terminated fo¡
failing to satisfaotorily perform his job or violating

County rules. Moreover, Article 15.52 states that an

employee may be disciplined for conduct
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unbecoming an employee including, accepting

g¡atuities and giving false statements to
supervisors. Also, the County's choice to terminate

ttrose employees who do not follow established

mles in performing their job and who repeatedly

accept gratuities agaiNt established policy, does

not shock this Court's consçiençe.

C. Hearsay
Next, Mr. Lavelle argues that the letter that was

sent to M¡. Pa¡adee from Mr. Steel is hearsay and

was improperly admitted befo¡e the Board. The

Board asse s that hearsay evidence is admissible

before the Board and that their deçisioû did not rely
solely upon this evidence and therefore, was

without error. The letter discusses the order history
of the Department with Pionee¡, The letter states

the date on which Mr. Lavelle placed orde¡s with
Mr. Ste€l and specifies the corresponding invoice
numbers. The lette¡ further states that, "[a]ll of the

above o¡ders were verified with our shþing
depadment, at whiçh time address, unit prioe, item,

quantities, p¡oduct, promotional terms, total cost

and billing terms [are] confirmed ..."

'Administrative boards are not govemed by the

shiat evidentiary n¡les which govern jury tíals. Ort

the contrary evidence which could conceivably put

a light on the controversy should be heard.' 
FN2l

However, administrative rulings may no1 rest solely.. FN22 - '
upon heafsay evrdence.

FN2l. Singletary v. Townsends, Inc.,

Del.Super., C.A. No. 944-09-005, Graves,

J. (May 30, 1995) (quoting Sawyer v. Neu
Castle County, Del.Super., C.A. No.
8IA-JL-4, Walsh, J. (Aug. 11, 1982), affd,
Del.Supr., No.266, (April 8, 1983).

FN22. Crooks v. Draper Canning Co.,

Del.Supr., 633 A2d369 (table), 1993 WL
370851.

The Board concluded that "le]xhibits C-4, C-5,

C-6, C-'1, C-8, and C-13 estabtish that the products

at issue \4'ere shipped to the Appellant, inclùding
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the four (4) gratuities." Exhibits C-4 though C-8

are the invoices which specify the products bought

and the gratuities sent by Pioneer. These invoices

list Mr. Lavelle as the person to whom the products

were sold and the person to whom the products and

the gratuities were shipped. Exhibit C-13 is the

letter written by Mr. Steel. However, it is clear that

the Board did not rely solely upon Mr. Steel's letter

ifl concludiog that the products and gratuities in the

Pioneer invoices were shipped to Mr. Lavelle.

Siûce the Board's decision did not rely solely upon

the hearsay evidence, the me¡e admission of
hearsay evidence does IIot wanant reversal.

D. Substantial Evidence
Next, M¡. Lavelle argues that the findings of

the Board are fiot supported by substantial

eviderce. Fi¡st, the Board found that one of the

duties of Mr. Lavelle was to match invoices vr'ith

deliveries as part of his property procurement

responsibilities. Mr. Faulkner testifted that this was

one of Mr. Lavelle's duties. Moreover, Mr. Lavelle

conhrmed this. Although Mr. Lavelle stated that

this duty was sometimes assumed by Ms. Fox, he

maintained that this was not i¡r her job description

but was in his. This finding of the Boa¡d is

supported by sr¡bstantial evidence.

*9 Second, the Board found that exhibits C-4,

C-5, C-6, C-7, C-8 and C-13 establish that th€

products at issue were shipped to the Appellant,

including the four gratuities. As discussed above,

exhibits C-4 lhrough C-8 are the Pioneer invoices

which state that the products were sold to Mr.
Lavelle and the producls and graruities were

shipped to Mr. Lavelle. These invoices list the

products that were ordered and the gratuifies that

we¡e received. Further, the letter writteû by Mr.

Steel also states that the products were sold to and

shipped to Mr. Lavelle. Further, the letter also

states thal tbe gratuities listed on the invoices were

shipped to M¡. Lavelle. There is substantial

evidence in the ¡ecord to support this finding.

Further, the Board found that M¡. Lavelle

admitted to receiving all of the products and that
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the CD player was received and plaçed irt the

vicinity of his desk. Mr. Paradee asked M¡. Lavelle
about the wash/wax that he orde¡ed from Pioneer.

Specifically, Mr. Paradee asked Mr. Lavelle, "And
you acknowledge that at least eight were received

by the depa¡tmelt?" Mr. Lavelle responded, "I
know that there \¡/ere six that \Mere received,

because I placed them in my office until the supply

room was cleaned up. Then they were placed in the

supply room, yes, and then there were lthree
concrete clearer] that aûived, and they were placed

in the supply room." Also, Mr. Eliassen asked Mr.

Lavelle, "[a]ll of these invoices from Pioneer

Products, they're admitted as C-4 through C-8

inclusive. We¡e you aware when the shipments

themselves arrived, any of them?" Mr. Lavelle

responded, "[y]es. I came back fiom lunch one day

when the first shipmert came, and there we¡e six

containers. And tike I said, they were sitting by the

departmert secretary's-by her desk." Then M¡.
Eliassen asked, "[d]o you recall if any of the later

lPioneer] shipments ar¡ived at EMS?" M¡. Lavelle
responded, "[t]he concrete cleaner-I was advised

the concrete cleaner was iû the supply room." Mr.
Eliassen asked, "[h]ow abour any of the othe¡

lPioneer] shipments?" M¡. Lavelle answered, "I
don't ¡ecall being there \Mhen there were any other

shipments." Mr. Eliassen asked, "[d] id the

products ultimately make their way into the supply

room ir all othe¡ cases?" Mr. Lavelle responded,

"[y]es." Also, Mr. Whitehurst asked Mr. Lavelle

about the CD player. He asked, "[n]ow you did
receive a tape player." M¡. Lavelle responded,

"[y]es." Mr. lvhitehurst asked again, "or a cassette

or a CD, v/hatever it is; correct?" Mr. Lavelle again

answered, "[y] es, that is co[ect." Mr. Whitehu¡st
asked, "[a]nd what did you do with it when you

received it?" M¡. Lavelle responded, "[i]t was

placed in my office." It is evident ftom the

testimony that \vas heard by the Boa¡d that there is

substanlial evidence to suppoft tbe ñnding t-ha-t Mr.

Lavelle admitted that all ofthe produ"ts FN23 
that

were orde¡ed from Pioneer were received by the

Department. Further, the recoÍd contaiûs substantial

evidence to support the finding that Mr. Lavelle
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admitted to receiving the CD player afld putting it
in the viciniry ofhis desk.

FN23. Mr. Lavelle argues that the Board

found that he admitted to receiving all of
th€ gratuities. However, all that the Board

found was that he admitted to receiving all

of the products and one gratuity, the CD

player.

*10 Next, the Board found tbat actual

disoovery of the three additional g¡atuities by the

department head occurred after M¡. Lavelle was

suspended. Mr. Faulkner t€stified that after he

discove¡ed the receipt of the CD player by Mr.

Lavelle he suspended Mr. Lavelle and then placed

him on administrative leave so that he could

resea¡ch the Pioneer invoices and get a full
understanding of the Department's dealings \ ith
Pioneer. Mr. Faulkner testified that as a result of
this investigation he discove¡ed th¡ee additional

Pioreer invoices where Mr. Lavelle was the

procurement officer. Mr. Faulkner testilted that

these three invoices each listed a gratuity, namely, a

Swiss Army knife, a Coleman rechargeable lantem

and a Black and Decker co¡dless screwdrive¡. M¡.

Faulkner also explained that when the requisitions

were signed authorizing payment for the products

which were listed on the invoices, the invoice was

not attached to the requisitiot. There is substantial

evidence to suppofi the finding that the three

additional gratuities were not discovered by Mr.

Faulkne¡ until after Mr. Lavelle was suspended.

Lasl, lhe Board fouDd lhat the gratuities were

shipped into the Department at a time when Mr.

Lavelle was resporÌsible for the procurement of
goods and services. Mr. Lavelle testified that one of
his responsibilities \ryas to p¡ocule goods and

services for the Department. Further, it is evident

f¡om the date on the invoices, which list the

gratuities, that Mr. Lavelle was still employed as

Deputy Chief when the items were shipped to the

Department. The¡e is substantial evidence to

support this finding. Moreover, I conclude that all

of the findings of the Board are supported by
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substantial evidence.

E. The Board's Standard of Review
Mr. Lavelle next argues that the Board erred

when they stated their staûda¡d of ¡eview. In their
decision the Board stated, "[a]ppellant offered no

evidence that the adverse personnel action was

based on political, religious, or racial prejudice or
sex discrimination. The sole issue before the Board,

therefore, is whether the department head failed to
follow the proper procedure outlined in Artiole l5
of the Kent Courty Personnel Ordinance." Mr.
Lavelle argues that it is evident from the Board's

stated standard of review that the Board factually
det€mined that he committed acts unbecoming an

employee and that the only issue was to determine

ifthe proper procedure had been followed.

Article 16.10 states, "[i]f the Boa¡d finds the

adverse personnel action rMas based on political,
religious, or racial prejudice or sex discrimination,
or that the Department Head failed to follow the
proper procedure outlined ir Aficle 15, the

employee shall be reinstated to his former position
without loss of pay." Article 15.40 states in part

that, "[a] permanent employee may be dismissed or

demoted rihenever in the judgment ofa Department

Head the employee has failed satisfactorilJ to
perform his/her duties or hqs engaged in conducÍ

that úolates estqblished County rules ..." (emphasis

added).

*11 When these fwo Articles are read in
conjunction it is clear that the Board's standa¡d of
review does not assume that Mr. Lavelle committed

acts unbecoming an employee and that the Boa¡d
was not solely concemed with the procedural

aspects of M¡. Lavelle's termination. This is

because Article 15.40 states that an employee may

be dismissed if the employee has failed to

satisfaçtorily perform his duties or has engaged in
conduct that violates County rules. In dete¡mining

whether proper procedures were followed by the

Depart¡nert Head in terminating the employee, the

Board must rcview the evidence to see if it supports
the finding that the employee did fail to
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satisfacto ly pelform his job or violate a County

rule. This is necessary in determining whether the

employee should have been dismissed and

therefore, whether the Department Head followed
proper procedure. This is exactly what the Board

did he¡e. The Boa¡d heard testimony from M¡.
Faulkner, Mr. Lavelle and Mr. Everly conceming

the pe¡formance of Mr. Lavelle's job as well as the

violation of County rules. This was done in an

effort to determine if the Department Head was

justified ir terminating Mr. Lavelle. The Boa¡d had

to do this since, as coffectly stated in their opinion,
this is part of their standard of review as stated in
Article 15.40. Mr. Lavelle's argument that the

Board only looked to see if the proper procedure

was followed is without merit. Mr. Lavelle had a

full hearing rvhe¡e the focus was to determine if
M¡. Lavelle satisfacto.ily performed his job or

violated aûy ¡ules and therefore, whether his

termination \¡¡as appropriate. I find that the Boa¡d

coÍectly stated thei¡ standard of review which
directly encompasses within it a review of the

evidelce to determine if the termitation was
justified.

F. Conclusory Opinion
Last, Mr. Lavelle asserts that the Board found

that he engaged in numerous counts of conduct

unbecoming an employee. As A¡ticle 15.52

indicates, there are ûumerous types of conduct

which can be considered conduct unbecoming an

employee under the Pe¡sonnel Ordimnce. Mr.
Lavelle argues t}tat he cannot tell fiom the decision

of the Boa¡d which conduat unbecoming an

employee he committed under 15.52 and therefore,

the decision of the Board is conclusory.

However, it is obvious from the testimony

before the Board and the decision of the Board

u/hich conduct it Article 15.52 is applicable here.

The¡e was a great deal of testimony conceming the

four gratuities that were listed on the Pioneer

invoices. Also these iûvoices listed Mr. Lavelle as

the person who ordered the goods as well as the
person lo whom the goods and the gratuities were
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shipped. Moreover, the Board fourid that the

invoices and the letter from Mr. Steel establish that

the products at issue were shipped to M¡. Lavelle,
including the four g¡atuities. Further, there was also

testimony about the statements that M¡. Lavelle
made to M¡. Faulkne¡ conceming the amount of
shipments that the Department would receive from
Pioneer and the cost of this shipment. M¡. Faulkne¡

testified that two more shipments were received

from Pioneer and ûot one as Mr. Lavelle had told
him, M¡. Faulkner also testified that the amoutt
that the Depafment owed Pioneer as a result of
these two shipments was above the amount that Mr.
Lavelle told him was owed, This was reflected in
the Boa¡d's decision which stated that Mr. Lavelle's

statemerts lacked credibility including the

statement about the numbe¡ of shipments.

Therefore, it is obvious from the testimony and the

Board's opinion that the conduct applicable in
Article 15.52 is accepting four gratuities and

making false statements to supervisors,

IV. CONCLUSION
*12 Based upon the reasons stated ir this

opinion I hnd that Mr. Lavelle was affo¡ded a fair
and impartial hearing before the Board, that the

County did not elect the remedy of suspension and

that t¡e decision to terDinate him rvas not an abuse

of discretion. Fùrther, I fird that the Board did not

rely solely upon hearsay evidence in their decision

and that their deaisiori \Mas suppofed by substantial

evidence and was not conclusory. Lastly, I find that

the Board correctly stated their sta¡rdard of ¡eview
which required them to review the faats to
deter¡nine whethe¡ Mr. Lavelle's termination was

p¡oper.

Accordingly, the decisior of the Kent County
Peßonnel Administfatio¡^ Boañ is AFFIRMED,

IT IS SO ORDERED.

Del.Super.,199?.

Lavelle v. Kent County Persomel Admin. Bd.

Not Reported in A.2d, 199'7 WL 7191'34

(Del.Super.)

END OF DOCUMENT
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UNPUBLISHED OPINION. CHECK COURT
RULES BEFORE CITIN6.

Superior Coùrt of Delarvare.

Timothy MORRIS
v.

GILLIS GILKERSON, INC. aûd hdustrial
Accident Board,

No. 94A-09-006, 964-10-005.
Nov. 25, I997.

Edward C. Gill, Esquire, Law Office of Edwa¡d C.

Gill, P.4., Georgetown, Delaware.

Sean A. Dolan, Esquire, Tybout, Redfearn & Pell,

Wilmington, Delaware.

LEE, Resident J.
*1 Dear Messrs. Gill and Dolan:

Timothy Moris ("Claimart") files this appeal

from the October 8, 1996 Opinion Upon Remand

issued by the Industrial Accident Board ("Board").

Claimant originally appealed the Board's decision

dated June 10, 1994, which denied Claimant's
petition to determine compensation due for injuries
allegedly suffered by Claimant on Ma¡ch 6, 1993

and on June 14, 1993, while employed by Gillis
Gilkerson, Inc. ("Employer"). This Court remarded

the Board's decision for reconsideration of certain

issues. See Morrts v. Gillís Gilkerson, Inc.,

Del.Super., C.A. No. 944-09-006, Lee, J. (Aug. 11,

1995). On remand, the Boa¡d ¡econsidered those

issues and issued its October 8, 1996 decision.

Claimant now appeals that dçcision to this Court.

This is the Court's decision oû that appeal.

FACTS
Claimant filcd a petition to determine

Page I

compensation due on August 30, 1993, for aû injury
he atlegedly suffe¡ed on March 6, 1993, while
throwins debris off a ¡oof on which he was

*o.kingiFNl ln its June 10. 1994 decision. the

Board denied Claimant's request for temporary total

disability and medical expenses. It based this
conclusion oû claimant's inab¡lity to persuade it
that he suffered an injury f¡om an industrial
accident that occurred on March 6, 1993.

FNl. In that same petition, Claimant
sought compensation for an injury
allegedly suffered by him on June 14,

1993. This Court affirmed the Board's

denial of this particular claim in its August
ll, 1995 memorandum opir,ìon. Motis v.

Gillis Gilkerson, Inc., supra, af 10-72.

After consideration of Claimant's appeal of that

decision, this Court remanded the matter to the

Board to ¡eçonsider two issues: (1) whether it relied

on Ms. Johnson's testimony that the superyisor

nicknamed "Elvis" did ûot report the incident to her

on March 6, 1993 to deny Claimant's petition; and

12) whether evidence exists. olher than Ms.

ìohnron', h.urruy testimony FN2, to supporl rts

denial of Claimant's petition to determine

compensation due fo¡ the Ma¡ch 6, 1993 incident.

See Morrís v. Gillis Gilkerson, Inc., supra.

FN2. The hearsay testimony in this case

included statements made by Ms. Johnson,

over Mr. Gill's objection, that "Etvis" did

rot report the March 6, 1993 incident to
her on that day. See Transcript ofHearing,
June 10, 1994, at 102-105.

The Board ¡econsidered these issues without
fulher testimony o¡ evidence. In its Opinion Upon
Remand dated October 8, 1996, the Board

reaffirmed its prior decisior that Claimant failed to
establish that he suffe¡ed an injury resulting fiorn
an industrial accident that allegedly occurred oll
March 6, 1993. Fißt, it insisted that it did not rely
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upon the hea¡say testimony of Ms. Johnson.

second, it stated that Claimant produced only his

own testimony to show that he suffe¡ed an injury on

that date. He int¡oduced Ileither the testimony of a

co-worker who allegedly witnessed the incident nor

the superuisor nicknamed "Elvis" to whom he

allegedly repoled the incident. This lack of
testimony stood in sta¡k contrast, the Board noted,

to the relative wealth ofproofoffered in connectio[
wilh the June 14, 1993 incident.

Fu¡thermore, while emphasizing again that it
did not conside¡ Ms. Johnson's hearsay testimony,

the Board did take notice that while she did not
have a ¡ecord that the March 6, 1993 incident was

¡epo¡ted to her or that day, she did have a reco¡d of
the June 14, 1993 incident being reported to her on

that date. Finally, the Board questions Claimant's

credibility. The factom it conside¡ed in aniving at

this conclusion were the inconsistent findings stated

above and Claimant's failure to repo¡t taxable

income received by him during 1991 and 1992.

*2 Claimant filed its appeal ofthis decision on

Octobe¡ 25, t996, alleging that the Boa¡d did not
rely on substantial evidence and that it made eÍors
of law.

DISCUSSION
Before I discuss the substantive issues on

appeal, I first add¡ess one procedural matter. This

matfer, norv on appeal to this Court for a second

time, includes two separate civil action numbers.

For the sake of efficiency, I hereby order the

colsolidation of these nurnbers, Civil Action No.
944-09-006 and Civil Action No. 964-10-005.
Therefore, the parties shall file atl future pleadi[gs

in this matter under Cjvil Action No. 964-10-005,
and the Cou¡t will issue an order regarding the

captions in these matte$ contemporaûeously with
the issuance ofthis decision.

Turning now to the substantive issues, the

Supreme Court and this Court repeatedly have

emphasized the limited appellate review of the

factuat findings of an administrative agency. The

Page 2

functioD of the reviewing Cou is to detemine

whethe¡ substantial evidence supports the agency's

decislon. Johnson v. Chrysler Corp., Del.Supr., 213

A.2d 64, 66-6'l (1965); General Motors v.

Freeman, Del.Srpt, 164 A.zd 686, 688 (1960).

Substantial evidence means sùch r€levant evidence

as a reasonable mind might accept as adequate to

support a conclusion. Oceanporl Ind. v. Wilmingtott

Stevedores, Del.Supr., 636 A.2d 892,899 (1'994);

Battíslq v. Chrysler Cory., Del.Super., 517 A.2d
295,297 (1986), qpp. dßm., Del.Supr., 515 A.2d

397 (1986). The appellate court does not weigh the

evidence, determine questions of credibility, or

make its own factual findings. Johnson v. Chrysler

Corpor¿ttion, 213 A.2d. at 66.It merely determines

if the evidence is legally adequate to support the

agency's factual findirgs.29 Del. C. $ 10142(d).

Claimart argues that the Board did 4q1 base its

decision on subslantial euid"nce.FN3 First,

Claimant takes issue with the Board's reliance on

the absence of testimony from the ao-worker who

witnessed the March 6 incident and from Elvis,

since these employees were within Employer's

corttrol. Claimant believes that any favorable

presumptions that the Board may have drawn from
tlÌis absence should have been drawn in his favor

and against Employe¡.

FN3. Employer responded to Claimant's

arguments in a letter dated August 29,

199?, which stated that substantial

evidence supports the Board's ¡ecent

decision, and the Court should decide the

matter based on the p¡esent ¡ecord.

As this Court noted in its earliq decision, it is
Claimant's burdeû, rot Employer's, to establish that

the atleged incident and ínjwy occurred. Morris v
Gillis Gilkerson, 12c., Del.Super., C.A. No.

944-09-006, Lee, J. (Aug. 11, 1995) at 8, citing
Grays Hatchery & Poultry Farm v. Stevens,

Del.Super., 81 A.2d 322, 324 (1,950). It is apparent

from the reco¡d that Claimant testified that a ao-

worker witnessed the incident and that he ¡eported

the incideût to Elvis. Knowing that Claimant had
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the burden of proof in this case, the Board on

¡ernand reviewed the reco¡d and failed to find
evidence supporting his claim. The absence of such

evidence is a matter appropriate fo¡ Board

consideration. Glasgow ThriÍhaøy v. Donovan,

Del.Super., C.A. No.90A-09-02, Gebelein, J. (Nov.

14, 199 l) ar 7 , aff d, Del.Supr ., 610 4.2ð, '724 (Jtûe
22, 1992) ("lalbsence of coroboration of claimant's

testimory lis a] matter[] for the Board and the

Court will not disturb its conclusion"). In addition,
it matteß not, as Claimant contends, that these

witnesses we¡e within Employer's control. As stated

above, it was Claimant's burden to establish his

claim. As such, it rMas his bu¡den to produce the

necessary witnesses to do so. Finally, Claimant

offe$ no authodty to support his claim that he

deserves the benefit of favorable presumpt¡ons

from possible testimony from witnesses that he

should have produced to meet his burden ofproof.

*3 Second, Claimant contends that the Board

contjnues to rely on Ms. Johnsoû's testimony based

on Elvis' hearsay statement as a basis for its findirg
that no accident oççurred on March 6, 1993.

Claimant further questions why the Boa¡d would
admit such evidence in the face of objections from
his counsel ifit was not going to consider it.

As stated in its prior opinion, this Cou¡t

recognized that "the question of whether appellant

was injured iû the çoulse of his employment on

March 6, 1993, was the primary question in this

case.... U]t was inappropriate to p¡oduce evidenc€

that he did not report this injury to his supervisor,

Elvis, through hearsay testimony." Mot-ris v. Gillis
Gílkerson, Inc., supra at 10, It is well-s€ttled that

the Board may hear hearsay testimony, Singletary
v. Tounsends, 12c., Del.Super., C.A. No.

944-09-005, Graves, J. (May 30, 1995) at 6, but it
may not rely solely on such testimony for its

determination. Geegan v. Unemployment

Compensatio Comm'n, Del.Stper., 76 A.2d 116,

l'7'7 (Oct. 19,1950) (emphasis added).

This CouÍ firds that the Board's decision was

not based solely on hearsay testimony. The Boa¡d

Page 3

stated that it did not mention the hea¡say testimony

in its frndings. Cf. Dorsey v. Chrysler Molors
Corp., Del.Super., C.A. No. 92A-09-021,

Goldstein, J. (April 19, 1993) al 7 (Court concluded

that Board's inclusion of summaries of office¡'s
testimony in its summary of evidence was

conclusive evidence that the Board believed such

testimony to be part of the record that it considered

in ¡eachirig its decision). Imtead, it based its
decision on Ms. Johrison's testimony that she did

not have a March 6, 1993 ¡ecord that Claimant was

injured on that date, but she did have a Jurie 14,

1993 reco¡d that Claimant was injured on that date.

As a matter offact, testimony regarding the absence

of such a reco¡d fo¡ the Marçh 6, 1996 i[cident was

elicited by Claimaût's counsel. (T¡. Bd. Hr'g at

I 16-l I ?). The only record that she did have was the

accident report that she filled out as she

investigated the accident some days lat€r. No
hea¡say objections were made during this portion of
Ms. Johnson's testimony. Stating that she did not

have a record of the March 6, 1993 incident being

repoled to her on that day was a fact knorvn

personally to Ms. Johnson and, in accordance with
the rules of evidence, she could testify to it. D.R.E.

602.

The Couf also finds no merit to Claimant's

argument that the Board should not have allowed
the evidence to be admitted if it \Mere not going to

conside¡ it. To the contrary, "the mere fact that ...

testimoly included hearsay ... [does] not make it
inadmissible, per se." White v. Greggo & Ferrara,

Del.Super., C.A. No. 934-07-006, Silverman, J.

(Feb. 14, 1994) at 9. The onty limitation on the use

of hearsay evidelce of which this Court is aware is

the Board's sole relia[ce upon such evidence. As

stated above, this Court finds that the Board did not
rely solely on hearsay testimony for its

determination, Consequently, "mere admission of
the hearsay evidence. whetber proper or improper.

does not warrant reversal." Crooks v. Draper

Canníng Co., Del.Supr., No. 196, 1993, Walsh, J.

(ORDER) at 4 (citations omitted).
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*4 Finally, Claimaot argues that it is much too

late for the Board to question Claimant's a¡edibility.
It is well settled rhat issues of credibility a¡e within
the exclusive province of the Boatd, Erqns v. PEI
Nanticoke HospiÍal, Del.Super., C.A. No.

95A-02-002, G¡aves, J. (Aug. 7, 1995) at 3.

Nevefiheless, Claimant takes issue with the timing
of its credibility determinatio[. Yet he offers no

authority to suggest that there is a time limit within
which the Board must make this determination,

especially in a situation \ühere the Court remands

the Board's decision. The Supreme Court has

implicitly recognized this situation. Len¡mon v.

Northwood Constructíon, Del.Supr., 690 A2d 912,
914 (1996) (decision remanded to Board to make

credibility determinations ftom the record). He¡e,

the Board appropdately based its decision on the

existirg record without flirthel testimony or

evidence. Dovis v. Brandywíne Raceway,

Del.Super., C.A. No. 914-01-004, Balick, J. (Dec.

23, 1993) at 3 (Board may reconsider evidence

previously presented in light of art appeal's court

opi:lion); Adams v. NKS Distibutors, Del.Super.,

C.A. No. 944-11-01I-RRC, Cooch, J. (ORDER)
(Sept. 28, 1995) at 4, citing Rock v. Shellhorn &
Ilil/, Del.Super., C.A. No. 944-09-008, Silverman,

J. (Dec. 12, 1994) (ORDER) at 2-3 ("[i]n its

reconsideration of the entire record, the Board may

rely on the prior proceeding insofar as it has a
record of it"). Thus, this Court will not extend the

palametels of its appellate revierM duties to
reexamine questions of credibility. Johnson v.

Chrysler Corp., 213 A,.2ð. at 66.

Based on the foregoing, the Boa¡d's decision orÌ

remand is hereby AFFIRMED.

IT IS SO ORDERED.

Del.Super.,1997.

Morris v. Gillis Gilkeßon, Inc.

Not Reported in 4.2d, 1997 WL 8191l0
(Del.Super.)

END OF DOCUMENT
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The lneø;rt of the mqtter
Defying historical patterns-and placing added
tension on the health industry-medical cost
trend in2}74 will dip even lower than in 2073.
Aggressive and creative steps by employers,
new venues and models for delivering care, and
elements of the Affordable Care Act (ACA) are
expected to exert continued downward pressure
on the health sector.



Medical cost trend measures sPending

growth in healthcare services and
products-a key ingredient in
setting the coming year's insurance
premiums. For 2014 PwC's Health
Research Institute (HRI) projects a

medical cost trend of6.5010. Taking

into account likely adjustments
to benefit design such as higher
deductibles, HRI projects a net Srowt¡
late of 4.5o/o.

For an industry that until recently
had consistently seen double-digit
growtl\ the ongoing slowdown Poses
immediate financial challenges. At
the same time, the imperative to do

more with less has paved the waY for
a true ûansformation of the health
ecosystem, from fee-for-service
medicine to consumer-centered care

t¡at rewards qualitY outcomes.

Great uncerta inty hangs over
2014, the watershed year for ACA

implementation. Millions more
Americans are expected to gain
coverage through Medicaid or new

online marketplaces. No one knows

exactly who will enroll, what their
medical needs will be, orhow the

industry will manage t¡em. But none

ofthese changes will likely directly
affect the medical cost trend. Total

spending will rise with the cost of
caring for the newly insured, but the

rate of growth which is based on unit
cost, should remain at some of the

lowest levels since the government

began measuring national health
expenditures in 1960.

Even so, the headlines will be

dorninated by news ofinsurance
premium increases, primarily in
the individual market. The seeming

contradiction between rising Premium
rates and slow spending growth can

be explained by how the health system

manages risk and uncertainty. When

faced with covering a newly insured,

largely unknown population, health
plans sometimes increase premiums to
guard against financial risks.

Industry executives, policymakers,

and academics continue to debate

whetìer the nation is finaìly reining in
healthca¡e costs orjust experiencing a

temporary respite from skyrocketing
growtlì rates. Hislorically, rnedical

inflation jumps after the nation
recovers from a recession. But changes

in how the industrY oPerates and
how average consumers choose

healthcare appear to be having a more

sustained effect.

The heart of the matter 3



Anín-depth discussion
For 20L4, PwC's Health Research Institute (HRI)
projects a medical cost trend of 6.50/o. Taking
into account likely adjustments to benefit design
such as higher deductibles, HRI projects a net
growth rate o14.5o/o.



Executíve summøry
Healthcare organizations, hurt by a
squeeze on reimbursements and what
might best be described as a recession
"hangover," have spent the past few
years adapting to more modest growth
rates. The industrywill continue those
efforts in 2014, including pushing

care to locations and personnel that
cost less.

The tepid economic recovery continues
to impact the health secto¡. The

slowdown-and even decline-in
personal wealth has tamped down
demand for healthcare. As we reported
a year ago, the sluggish recovery has
created a'new normal" in healthcare
spending pâtterns.

Individual consumers, bearing rnore

financial responsibility for their
medical bills, are questioning and
sometimes delaying procedures,
imagin& and elective services. New
delivery models, such as accountable
care organizations (ACOS) are
promising, but their prospects

for significant savings remain
Iargely unproven.

The ACAwill also play a role in the
slowdown in 2014 with hospitals
working to hold down expensive

readmissions (or face the law's
penalties) and employers being given
greater power to influence employee

behavior through increased or
discounted premiums-up to 50% in
some cases.

Each year, HRI issues its projection for
the following yea/s medical cost t¡end
based on activ¡ty in Lhe markel thal

serves employer-based insurance. For
its 2014 projectiorì, HRI interviewed
industry executives, health policy
experts and healthplan actuaries,
whose companies cover a combined
95 million members. In this year's

report, we identified:

Four factars deflate

'medica,l 
cost trend ht 2074

. care continues to move outside
costly settings such as hospitals to
more affordable retail clinics and

mobile health. Consumers value
the convenience, and costs can be

as little as one-third of the bill in a
t¡aditional healthcare site.

. Major employers such as walmart,
Boein& ând Lowe's now contract
directly with big-name health
systems for costly, complicated
procedures such as heart surgery
and spinal fusion. The employers

are making the move to "high-
performance networks" far
away from the home office in
the belief that even with travel
costs, these networks still deliver
overall savings.

. The federal government's new
readrnission penalties take direct
aim at waste in the health system,

estimated to be as high as 30ol0.

According to government data,
hospital readmissions dropped by
nearþ 70,000 in 2012, and this
trend is expected to accelerate

through 2014 as hospitals focus on
discharge planning, compliance and
the continuum ofcare.r

. Seventeen Percent of emPloYers

in PwC's 2013 Touchstone Survey
today offer a high deductible
health plan as the only option for
employees. Ald more thar| 44o/o arc
considering offering it as the only
option. When consumers Pay more
for their healthcare, they often
make more cost-conscious choices.

Two foctars infla:te m.edica.Í
cost tretud ín 2074

. Unril recently, widespread adoption
of generic medicines helped
dampen overall medical inflation,
but the rise ofexpensive complex
biologics will nudge spending
trends upward. Approvals ofnew
biologics now outpace traditional
therapies, and that pattern will
continue irì 2014 as ¡esearch efforts
target complex cases such as cancer

. Health industry consolidation has

increased more than 50olo since
20o9-activity that is expected to
continue through 2014.'z Higher
prices are sure to follow in some

markets. According to a recent
report, hospital mergers can lead
to price increases of up to 20ol0.3

These price increases are especially
acute in markets with one
dominant system.

Wh,øtthis meonsfor
your busi'r:ess

Employer engagement and individual
consumers are powerful and growing
forces in the health ecosystem. To

succeed, healthcare organizations
should fashion strategies âround new
demands for value.

An ¡n-depth discussion 5



I meaicat cost trend in 2oL4

PwC's Health Research Institute (HRI)
projects that 2014 medical cost trend
will be 6.5olo-a full percentage point
Iower tìan our estimate of 7.5olo for
2013.a This projection is based on data
analysis of medical costs in the large
employer market, which cove¡s about
150 million Americans.

The net growth rate, afrcr accounting
for benefit design changes such as

higher deductibles, will be about
4.5yo. In recent years, adjustments to
employer benefit plans have helped

to reduce benefit cost increases by
1.5 to 2 percentage points by shifting
some expenses onto workers and
implementing incentives for employees

to be rnore cost-conscious consumers.

The historicallylow medical cost t¡end
for 2014 did not occur overnight.
Utilization of many medical services

slowed over the past decade, as

consuners made fewer visits to tJte

doctor's offi ce, postponed procedures,

cut back on medications, and
reconsidered imaging and elective

surgeries. First quårter results for
publicly-traded hospitals in 2013

reported a decline in demand
for services.s

PwC's 2013 Touchstone Survey of
large US employers confirms that
businesses are increasing cost sharing
and plan to continue using that
strategy to moderate spending growth.
Between 2009 and 2013, emergency
room copayments were uP 500/0, while
prescription drug copayments for
specialty drugs increased 94olo. The

average deductible fo¡ in-network
services is now mo¡e than $1,000, and

out-of-network services is more than

$2,000 (see Figure 1).

F¡gure l. Average deductibles for ¡n and out-of-network v¡sits are ¡ncreas¡ngt

Iln-lnetwork rrnd. out-of-netr,uork deductibles

2010

{ tn-network out-oinetwork )

Source: PwC 2013 Health and Well-Being Touchstone Survey

. Calculations are based on employee health plans with a deductible

6 Behind the Numbers 2014
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F c;ctor s of,fe cting 2 O 14 tr end

New care venues, high-performance networ*s, lower hospitøl
readmissions, andhigh deductÌble plans deflate cost trends

Conveníent cøre is cost-
efficientcare

Healthcare will continue to ¡nove

out ofhospital and physician offices
in 2014. More care will be delivered
via the Internet and in locations such
as retail centers, a trend fuelled by
the rise of cost sha¡ing, the arrival of
millions of newly insured patients, and
a growing demand for convenience.

The new care venues are not only
consumer-friendly, but also less

expensive. Gaining in popularity,
these will slow the rise in medical
costs nextyeaf.

Consumer use ofretail clinics nearþ
tripled over the last five years,

according to an HRI survey of more
than 1,000 consumers conducted in
late 2OI2. ln 2007, 9.770 of consumers
had visited a clinic; in2072,24o/ol]Lad.
Virtual visits also can be consuner-
friendly and lower-priced. One
industry analysis projects telemedicine
visits will grow 55% in 2013.6

HRI'S analysis ofcost ofcare for simple
conditions such as sinusitis or colds

shows that these visits in emergency
rooms cost almost seven times more
than retail clinics and 13 times more
than e-visits (see Figure 2).3 In one

calculation of potential savings,
HealtìPartners, a non-profit insurer
based in Minnesota, reported ar
average savings of$88 per episode in
online cli¡ics versus t raditional clinics.
Customer satisfaction was also high.7

As consumers seek more convenient
care, businesses such as Walgreens
are responding by offering more
sophisticated services, such as chronic
health management, in their retail
clinics. The clinics will assess a

person's chronic condition and guide

treatment and management of the
illness. With more than half of the
nation's population expected to have

at least one chronic condition by 2020,
the market potential is phenomenal.'
chronic illnesses represent 75yo of
healthcare spending today.lo

Mary Grealy, president of the

Heølthcar e Leødership Counci|
a Washington, Dc-based
memb er ship or ganizotío n for
health executives, is "seeing
more members pushing full speed

a.head to offer more healthcare
services in retail clinics and
on-site employer clinics to keep

employees out of the emergency
room and 

|ower 
crrtr.-

Emergency
loom

ä
Urgenf
cate

å

\qu
Phys¡c¡an

visit

ö
Retail
cl¡nic

Æ19
e-visit

Source: PwC Health Research lnstitute

'f\¡rncr lllnesses Ìnclude si rsiiis, urina¡y ï¡aci irllections, corìlóon cold, or fli.¡
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High perforrnance-
networks deliver tnore

Faced with high medical bills,
employers are combing the countrY
fo¡ doctors and hospitals that can

provide high-quality care at a lower
price. These newly-formed groups of
providers, known as high-performance
networks, often specialize in high-
cost or high-risk procedures such as

heart surgery or transplants. The use

of high-performance networks is still
in its infancy, but early data suggest

the savings range from 10-25olo offthe
total cost.rl

With money and employee
productivity at stake, employers
have started to contract directly
with providers. This is especially
true of large employers that are
self- insured and bear the financial
risk for their workers' health costs

(see Figure 3). For example, Lowe's

has chosen Cleveland Clinic for
heart surgery. The care is provided
for a flat fee, and Lowe's covers all
travel expenses.

"We have had good success with the
program. The outcomes are good,

service is world class, and 98% of
tlose who have used the program
are very satisfied," said RandyMoon,
vice president of international human
resources and benefits at Lowe's.

"Costs per episode have been cheaper

because of the bundled payrnent

¡nodel and Cleveland Clinic's coverage

of any follow up treatment. We are
now considering offering similar
programs for otler health situalions
at Cleveland, as well as utilizing
centers of excellence that are more
regionally-based."

These "centers of excellence"
have such strong quality scores

and competitive pricing that the

cost of travel is easily recouped,
proponents say. ExPect to see more

Iarge employers embark on this patl¡
helping slow medical inflation.

"Large employers are the vanguard,

and they see the value in high quality
at a lower cost. That's why a few of the

Iarger companies are pursuing tìese

8 Behind the Numbers 2014



Figure 3, Large employers partnerwith prov¡ders for spec¡al¡zed services

Large employers such as Lowe's ønd Walmart are partnering
directly witlt hospitals to provide services. Many of these are

bundled payments for procedures such as heart surgeries or
knee repløcements. Some employers pay oll related travel
costs as well as waive deductibles.

source: Pwc Health Research Institutel2 13141s 161713

specialized networks directly with
health systems," said Helen Darling,
president and CEO of the National
Business Group on Health.

In 2012, grocery chain Kroger, signed

an agreement with Hoag Orthopedic
Institute in Irvine, California and
several other hospitals for hip, knee,

and spiaal fusion surgeries. Employees
pay 10 o/o out of pocket if they choose

one ofthe 19 selected hospitals,
compared to 25 0/o to 50 yo for centers

not on the list.le In 2012, 8olo ofKroger
employees chose the high-performing

hospitals for surgery, exceeding its
goal of 60/0 úttfizaTion. Total costs

were 25.50lo less for surgeries, and
patients using the facilities had no

reported readmissions.20

The UK HealthCare has built a "virtual
high-performance network" ir which
specialists travel to rural clinics to

deliver care for complex cases such as

cancer and transplants. "The approach
reduces duplication of tests and
standardizes treatment, two major
cost savers," said Bûdwhistell.

An in-depth discussion 9



ReadmÍssions r o.tch,et dow n

According to the Centers for Medica¡e
and Medicaid Services (CMS), 30-day
hospital readmissions for Medicare
beneficiaries had been stuck at about
19% for years when the ACA imposed
penalties for high readmissions in late
2012. Almost immediately, the rate
fell to an average of 18.4ol0. Even sq
more than 2,200 hospitals (two-thirds
ofUS facilities) will face penalties for
unacceptably high rates in 2013."

With the penalties set to increase and
the public focusing on patient safety,
hospitals will act aggressively in
2014 to ensure patients don't require
a return trip (see Figure 4). As this
activity spreads, it will push down
medical cost t¡end.

Reducing hospital readmissions
not only improves care, but it also

significantly reduces the cost of

treating hospital-related problems

such as infections, falls, and poorþ
rnanaged follow-up. The cost of
readmissions for Medicare patients

alone is $26 billion annually.23

The ACA encourages hospitals to get

treatment right the first time. The
estimated savings from better care is

$630 rnillion ilì 2014, increasing to
more than $1 billion in 2015.'za

Some analysts câution that hospitals
can record a decline in readmissions if
more care is billed as "observational,"
but many healthcare executives

say they are focused on true
improvements to care. According to
a recent survey, 69010 ofhospitals had
a readmissions reduction program in
place. Eighty percent of the hospitals
without a program reported that they
plan to launch one this year.2s

This response is notjust about
avoiding penalties. An increase in
media coverage of readmissions shows

the topic is capturing the public's

attention and may amplify financial
penalties through reputational risk.

Hospitals are not alone in the pushto
reduce costly readmissions. Insurance
giant cigna, for example, provides
hospitals with data to identify
patients at risk for readmission. Earþ
identification means doctors and
nurses can payspecial attention to
the risk factors most likely to trigger â

return to the hosPital.

Many healthcare systems are also
creating plans for better follow-
up after discharge. Some are even
partnering with skilled nursing
facilities and home health services.

Figure 4. Hospital readm¡ss¡on penalt¡es ¡ncrease along with publicly reported results

Hospital readtnissíons titnelíne and lnighliglr.ts of consufircr rc:tirrgs

1v"
Readmission
penalties Êä*",."@l i;;*-@"*"

r--_-===l l---- Iffil ffil
Additional
condition Hip/
Knee replacement
stat¡stics âdded to
Hosp¡taì C,ompare

lnteract¡vê Map
Beadm¡ssion
Rates publìshed by
Dartmouth Atlas

Hosp¡tal Compare
publ¡shes Patient
Satisfâction
Survey Results

Readm¡ssion
Paymênt Penalt¡e^s

for FY13 published

Consumer Reports
publishes new
safety scores

source: Pwc Health Research Inst¡tute2627'232s30
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High-deductible
goingmainstreøm

Consumer-d¡iven health plans-
insurance coverage with a high-
deductible-are set to go mainstream
in 2014. According to the 2013 PwC

Touchstone Survey of rnajor US

companies, 44olo of ernployers are

considering offering high-deductible
health plans as the onlybenefit
option to their employees in 2014.

Already, 170lo of employers offer high-
deductible plans as I heir only opt ion in

2013, a 31 o/o increase over 2012 (see

Figure 5).

while medical cost trend does not
take into account specific changes

inbenefit structure, shifts in design
ultirnately infl uence consumer
behavior, which in turn impacts
medical spending and cost patterns.

High-deductible health plans, which
place greater responsibility on
consumers, are designed to promote

cost-conscious decisions. A recent
study reported families that switched

from a traditional health plan to a

high-deductible plan spent an average

of 21olo less on healthcare in the
first year.31 If 50% of wo¡kers with
employer-sponsored programs chose

high-deductible plans, healthcare
spending could be reduced by about

$57 bíllion, or a 4olo decline in total
healthcare costs, according to a study
in thejournal Health Affairs.3'?

The ACA, with its new insurance
marketplaces. accelerates t he move

to consumer-driven plans. In 2014
an estimated 12 million consumers

will choose a health plan in the
new insurance exchanges.33 HRI
demographic analysis and consumer
interviews indicate this will be a

price-sensitive customer group, Many
of the newly insured say they are

willing to âccept plan features such as

higher deductibles in return for lower
monthly premiums-as found in the
new bronze and silver plans.

Employers offer¡ng h¡9h-
deductible health plans

as the only option

,440Á
of employers are consídering
offering only high-deductible
health plans for 2014

Source: PwC 2013 Health and Well-Being Touchstone Survey
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Specialty tlrugs an.d provi.der consoli.d.ation i.nJlate tlte Etowth rote

Specíølty drug costs cancel
out generíc drug søvíngs

The growth rate in drug spending
has been declining for years due to
the widespread adoption ofgeneric
medications. But that is about to
change. First-time generic approvals
peaked irl 2012 with generic versions

of rnedications such as Plavix,
Singulair, and Lexapro.3a

Although generic drug use will remain
high, there will be fewer new ones
entering tJle market. And there will be

a major counterweight to the spending
trajectory-an increase in the use of
complerç expensive specialty drugs.3s

Greater understanding of the
molecular and genetic basis of
disease has promoted development
of sophisticated new medications for
chronic illnesses such as multiple
sclerosis, rheumatoid arthritis, and
cancer. In 2005, 21olo of new drug
approvals by the U.S. Food and
Drug Administration (FDA) were for
specialty medications. By 2012, these

t¡erapies accounted for over half of
approvals (see Figure 6). The pace

is expected to quicken in 2014 with
speciaþ drugs poised to account for
up to 600/0 of new approvals and seven

ofthe top 10 best-selling therapies.36

The numbers illustrate why
prescription spending is poised to
nudge medical costtrend up. Specialty
drugs-biologics made from living
organisms-are more complex tìan
manytraditional therapies and have

a much higher average cost, Spending
on specialty drugs increased 18% in
2012 and is expecte d. to rise by 22o/o in
2014.37 The drugs are projecled lo hit
45% ofUS prescription sales volume
by 2077.33

Specialty drug costs coll.cel out generíc drug soviregs

207O wos the first year specialty drug FDA approvak were higher than traditional
drug approvak. This trend is expected to continue into 2014, with specialty drugs
poised to account for up to 60% of new approvals.
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Figure 7. Hospital deals on the r¡se

Ilndustry consolídøtion crrnlead to higher prices
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Industr y c olns olidotio n c øn
lead to higln.er prìces

Hospital merger and acquisition
activity has increased nearly 50 o/o

since 200q reaching its highestpoint
in the last 10 years-even surpassing
the numbe¡ of deals seen at the
height of the 1990's merger craze
(see Figure 7). The activity shows no
sign of abating in 2014. over half of
hospitals plan to acquire physician
practices in 2014, compared to 44o/o

in 2012, according to one industry
survey.3e Ald the datå understate the
volume of actiyity happening through
affiliations and joint ventures.

with consolidation, higher prices

often follow. Studies have shown
that hospital mergers in concentrated
markets can increase prices by more
tlnn 20olo.a0 Insurance companies

contract with hospitals for services,

and they are often the first to
experience price changes.

2007 2008 2009

Despite the economies ofscale that
consolidation offers, tnany insurance
companies report an immediate
increase in hospital rates. Often the
new entity adopts the higher payment

rates of the two. Some smaller,
independent hospitals have used

the mere specter ofconsolidation
with a larger hospital to negotiate
better payment.

Physician ernployment can also

increase prices. When physician
groups join a hospital system, a

"facility fee" is typically added for
procedures performed in a hospital
or surgery center, The result-overall
costs are greater than if the same
procedure were conducted in the
physician's office.

Higher prices associated with hospital
consolidation can trigger increased
government action. In Massachusetts,

one-th ¡rd of hospitals have merged,
acquired, or partnered with another

2012

system in the past three years, and
prices have remained among the
highest in the nation.ar In response, the
legislature has enacted laws that peg

health spending to economic growth
and increâsed price transparelcy.

The promíse of provider consolidal ¡on

is that it can improve efficiency by
both eliminating duplication and by
delivering integrated care supported
by a larger organization wit¡ more
resources. But it also can lead to
increased market power and higher
prices. 'They aren t taking the waste
out of these systems fast enouglL"
Darling, of the National Busirìess

croup on Healtl\ told HRI.

An rn depih d¡scussion 13
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Conclusion

in sho¡t, 2014 will be one of tlte
most complex years the health
sector has faced as it takes on major
uncertainty in an environment of
constrained resources.

The numbers are encourâging.
Medical inflation has slowed-from
an unsustainable 1lo/o irL L99O fo
3 .9o/o fut 2OI7, accotding to the most
recent government data availableia
Annual Medicare spending rosejust
7.7o/o per henefrciary from 2010 to
2012, compared to 60/0 Pet yeal i\
the previous two decades. The slower
trend has been welcome news for
healthcare purchasers and federal
budget writers, but poses difficulties
for healthcare organizations.

Initially, the slowdown was attributed
primarily to cuts in payments to
doctors, hospítals, and drug makers.
Over time, however, the industry has

begun to refashion itsell and for the
second year in a row, HRI'S annual
report on medical cost lrend identifies
structural changes that are altering
how and where care is provided.

In the case of some changes, such

as accountable care organizations,

it is still too eaù to know whether
the savings will be significant
and long term.

Employers and consumers are

also impacting medical cost
trend as theycomparison shop

fo¡ healthcare-whether it is a

business sendhg complex cases to
a 'center of excellence" hundreds
of miles away or a family enrolling
in awellness program to reduce its
insurance premiums.

Millions of new customers are on the
waybecause of coverage expansions
in the ACA. Muchwill depend on the
health risk proÊle ofthe newly insured
and how the industry manages them.
HRI demographic analysis projects the
group as a whole is relatively young
(median age 33).as On average, these
potential new customers also consider
themselves to be in good health, are

less educâted, poorer, and may not
speak English as its first language.
Few have navigated the formal health
system, presenting challenges around
education, outreach, and enrollment.

ft appears the cost curve is starting to
bend-now the queslion is whether
the health industry can continue on
the path to full transformation.

An in-depth discussion 15



W/nø;t thís meø:ns for your busíness

Employer engagement and individual consumers
are powerful and growing forces in the health
ecosystem. To succeed, healthcare organizations
should fashion strategies around new
demands for value.



Ernployers

What are they doingnow?

Employers remain concerned about
their long-terrn ability to provide
comprehensive health benefits. Despite

a slowdown in medical inflation, costs

continue to rise faster than GDP In
answer to the.rising costs, businesses

continue to shift more ofthe financial
burden onto workers, are reducing
retiree benefits and pursuing more

aggressive strategies to promote

measu¡able health outcomes.

Employers still describe health
insu¡ance as a valuable tool for
recruitment and retention, and tax
advantages are exPected to keeP

employer coverage at high levels in
2014. In Massachusetts. ernployer-

sponsored coverage has risen since the

state enacted its healthcare overhaul
seven years ago) even as ernployer
coverage declined nationally.a6

Employers are self-insuring more
than ever before. Over 800/o of
large employers and a third of
srnall employers are providing their
own coverage. The AcA exempts

self-insured employers f¡om a

new industry tax on commercial
insurance plans.aT Sorne employers

are evaluating a move to private
insurance exchanges, in which
employees choose from a range of
benefits packages. Other employers

are considering paying a penalty in
lieu of providing coverage.

Things to consider

' Explorehigh-perþrmance networks

even if they are not locøI. Employee

travel expenses maybe well worth
the cost if employees have better
outcomes at lower prices. Employers

should find health plans that offer
a high-performance network for
medical care or contract directly
with these health systems.

. Encourage use of new care venues.

Onsite work clinics, retail clinics.
and mobile health options are

convenient and typically less

expensive than traditionally
delivered care. Round-the-clock
care centers reduce time spent away
from work.

. Educate employees andÍømilies
about their options and
responsibilities. As high-deductible
plans become more ofthe norm,
employers should ensure that
employees understand their
benefi ts and responsibilities.
Studies have shown that some
people in high-deductible plans

forgo prevent ive care that is fully
covered by the plan.as "Health
navigator" programs that guide

employee decision-making can
be a worthwhile ifìvestment
forbusinesses.

. Embrace the data. Employers need

to evaluate program results to
determine what works and then
coDtinuously modify strategies to
improve the value of the programs

they offer and the care that their
ernployees receive,

What this means for your business 17



Províders

Whot are they doingnow?

Reducing costs has been the focus
for hospitals for the past few years.

Many have addressed simple
reductions in labor force and supply
chain management. Now other
factors are coming into play. As the
federal government continues to
shrink reimbu¡sernent, hospitals
and doctors are focused on full-scale
transformation that shifts incentives
away from fee-for-service medicine
toward outcomes-based payment.

Additionally, hospitals have been

forming partnerships with urgent care

centers and retail clinics that offer
less expensive and more convenient
options and that also expand their
referral network for compÌex cases.

Things to consider

. Apply predictive anøLytics to target
high-co st patients Nter years of
preparing to meet the governrnent's

"meaningful use" requirements,
hospitals can now use EHR data to
target high-risk,/high-cost patients.

Health information technology
will be critical to achieve ca¡e

integration and to reduce costs

associated with redundant testing
and delays in follow-up care.

. Forge new alliances. As accountable
care and readmission penalties

become tìe norm, hospitals should
partner with long-term and home

care to ensure sustainable results.
Hospitals may also need to build
on their current hformation
technology capabilities by
partnering with insurers to access

data beyond their systems.

. Invest in the human side of
HlI Hospitals should not only
continue to focus on building
their technology infrastructure,
they should also develop the
resources necessary to implement
and run these systems. Two-

thirds of healthcare providers are

experiencing IT staff shortages,

according to HRI research.ae

. Align índividual íncentives with
or gønizatíonal tnc entiv e s. As

organizations switch to different
pal.rnent models, clinicians and
staff need incentives such as

performance metrics that link
compensation to qualiry
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Heo.lthinsurers

W¡nøt ørethey doingnow?

Preparing for the uncertainty of
2014 has been a major challenge
for insurers. The health insurance
business model is fundamentally
shifting from a wholesale approach
primarily focused on group insurance
to a retail approach focused on serving
the growing individual ma¡ket.
New rules related to the AcA have

prompted insurers to develop plans to
meet the requirements for operating
in health insurance exchanges, which
will serve the 27 million individuals
expected to gain coverage over the
next decade.

Healtl insu¡ers face intense scrutiny
regarding premiums. The AcA
requires a review of rate hikes of
10% or more by state insurance
commissioners or the U.S. DePartment

ofHealth and Human Services.

Insurers are struggling with how to
price new products when the ¡isk
profile ofthe newly insured is largely
unknown. Early premium pricinB in
state exchanges has already prompted

some payers to lower their prices

under the spotlight of t ransparency.

Things to consider

. Form strong partnerships with
providers. As health insure¡s shift
to payment models rewarding
quality and efficiency, theyshould
work closely with providers to hit
ambitious new targets. Insurers
should share data thathelps
hospitals and physicians manage
the highest cost population segment

with multiple chronic conditions.

. Empower consumers to m(rke

cost-efrcient choices. Team up
with employers to give employees

i¡formation on lower-cost options.
Encourage the transparency of
quality measures, and provide

information comparing different
treatment oPtions.

. Focus on high-cost speciø[ty drugs.

A top concern ofgovernment and
private purchasers is the growing
use of expensive specialty drugs,
Insurers can help push for datâ to
manage this Srowing cost.

. Provide a.ccess to high-performance
nerworks. Offer companies

new solutions to bend the cost

curve, Identify and promote

high-performing hospitals for
cornplicated and costlyprocedures.
Help companies understand that
poor quality compounds lhe totai
cost of treatment.
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Ph ar mc,ceutícol o.nd lífe s cíenc e s
Things to consider

. Get closer to insurers and províders.

collaborative relationships that
demonstrate effective outcomes

enable drug makers to address

challenges early in the development
process and adapt drug design and
payment methods to make them
attractive to purchasers.

. FoIIow pharmary benefít decisions-

Which drugs are covered willvary
significantly from state to state

and plan to plân. Drug makers will
need to assess how the pharmacy

benefit differs in each exchange and
develop an appropriate strategy to
get their products covered .

. Evøluate data. and apply to R&D
processes. The push for cost-

effective medications continues.
Drug makers must continually
demonstrate the value of their
products with compelling cost and
qualitystudies.

. Understønd how companion

díagnostics qffeú dtug treatment
dec¿sions. Companion diagnosl ics

offer the promise of targeted
therapies and reduced spending on
treatmenls that may not be effecl ive

for certain individuals. Insurance
companies hope to use companion
diagnostics to shrink total costs

lhrough more effective treatment.

what eîe they doingnowi

Pharmaceutical and lífe sciences

companies have been realigning
business strategies to address the new
environment of constrained growth.
One recent HRI survey found that
35olo oflife sciences companies have

revamped their R&D models in the
past three years. Those models are

now focused nore on partnershiPs,
alliances, and even outsourcing.so The
need to demonstrate cost-effectiveness

has prompted companies to invest
in clinical informatics and health
economics analytics teams.

Biologics have become an increasing
focus for rnany drug makers. They
offer long terrn market protection
from generic competition as high
start-up costs are a barrier to market
entry for biosimilar manufacturers.
However, pressure to add¡ess the
rising costs ofspecialty drugs is a top
priority for employers and insurers,
and may create challenges to the
growth and profitability of these

drugs. Pharmaceutical cornpanies are

addressing cost pressures by investing
in companion diagnostics that use

evaluation tools to ensure these

expensive drugs are targeted at the
right patients.
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UTILITY S]IOCKS áND TEIE SIZE EFTECT: AN EIæIRICAL ANALYS$

Annie Wong*

.L lntroquction

Thc oþiective of.this study i. to ura-io"
ivhefhei the fi¡n size effect exist ú the puUtic uAIity
iadust¡y. Public utílities are reguhtj by feaeral,
municipal, atrd state ¿uthorities. Every siate has a: 

, 
puåU9 service coutl¡issio¡ wiü Uo.øtanO varying
powers. Often their task is to esti¡rÂte å fai¡ rate of
retum to a utility's stockhotders iD order ø ¿eærn¡¡e
the rates charged by the utility. The legal principles. underlying raÞ regu¡ation are tbâ¡ 'the fe¡um ø the
equity òwrer. shoì¡td be comme¡surate with reh¡rDson investments in other enterprises having
correspond;_nq nsfci,. 8nä tåat the rer¡un ùo a utifit!
sùould be sufficient to 'âúract caþitaf and maintaú
c@it wortäiness. " Hbwever, difficulties arise from
the ambiguous interpretatior of the legal defi¡itioo of
fair atd reasonablz rate of retw.n ta atequity owaer.

SorÈ fi¡anc¿ ri:òihrchers have sugþestrid tbat
the Capital .{sser pricing Model (Capi,í)-should be
ûsed ür raúe'reguliqion'because the Cap¡4 .6* *
6erve åc a rísk -uedsure, ¡!¡s making rist
compari,sons possible. This approach is co¡sit€nt
with tho spirit of a Supfen€ Court ruliDg tliat equíty
owners shar.ing .similar level of ¡sf slould É
corryensated by simil¿r rate of reium.

ì _. . fre eryirical s{udies. of : nanz (19gÐ and 
'

Reinganun (1981) showed that sû¡all firms terld to
yq higher returns than large firms after adjustiag
for beta. lhis phenomenon leåds to tåe Dro;siti;
that fi¡m size is a ¡nox! for onitted risk Ai,toÀ i"
determiring sûock retums. Barry aad Brown (i9g4)
¿¡d Brauer (1986) suggesred tbat rhe onitted risk
fector could þ ths- differestial i¡formation
.enviroDæût be¡reel snall and large firns. Their
ar€umeDt i¡ b¿sed o¡ the fåct tb,at itrvestors oñen
bave less publicly evailable information tci assess
the future cash flows of sn¡ll fi¡¡ns th¿n th af of large

.We"æ- Con¡ec¡icur State Udversity. Tbe auahor

1|aoks 
Pbilin Perry, Roþrr H"g",-;, È;" p,*r;

t¡e anonyEous rcferee, and CIay Singleúon for their
helpfi¡l comments.

fi1ms, Xlerefoæ, aa. additidat risk pr€Eium shoutd
be included to deternine the ¿ppropriate r¿te of
retum to shareholde¡s of snall fids. 

-

11ó sanples used in prior siuãies are douireted
by industrial firms, no one bas exarnined the size
effect þ public utilities. The obje.tive of this str¡dv
is to exlend the empiricel fiadings of the e¡isti¡g
studies by i¡vestigâting whethér th; size effect is alJ
present in tüe utility iadustry. The findings of tüis
study have inportant implic¿tions for úvætors;

4ubliC 
utililf finp, ¿Dd sraþ r€gulatory ag€¡cier, If

the size effect doqs exist in täe utility i¡dustry, this
would suggest that the size facior shouid bs
considered when the CAPM is being used to
detetuine the fair rate of retum for pùblic-utititi€s in
regulatory proc€idings.

tr, Information Env¡mnmeÍ¿ of public Utilities

In general, urilities differ from industriales i¡
that__utilities are. heavily regulated and they follow
$ûla¡ ãccounting procedures. A prù¡ic utilily,s
fin""ci"¡ r*onnt is rnainly ,"gul"t d ty ü"
Securifies and Exchange Conmission (SEe aad the

I_ed.eral: 
EngCJ ReCularory Co,nnission 

-¡f-ERC).

U,ndi¡ thp Public,Utility Holding Cornpany ecr áf
1935, the SEC is em¡nwered to regutate Uå mniog
company systeÐs o[ electriç aal gas ulilities, TbJ
Act r€quires registration of public utitity holdi¡g
conpaÃies . rvjrh the SEC, OnIy unåer. strici
co¡ditions would thæ purch¿se, sâle of jssus¡ce of
securitiei by these holding companies be permitted.
The puryose oÍ the ¿,ct is to keep the 

-SEC 
and

investors i¡formed of ûu n¡r"cisl øìditions of these
finns. M<ireòver, i[è FERó,is i" "hú";ih;hterståte opefatiors of electric -a gr" diopr"io.It requires utililies to follow the 

"""oïtiogprqcedures set fCíh in ¡ts. Unifoin Systens oi
AccÐunts- In- ps{ticf¡a¡, electric âbd gas utilities
mùst request their Certified pub[c Accou¡ta¡ts to
c¿fiiry úat ceitain schedules i¡ the fi¡ancial reoo¡ts
are in coaformity with the Commission'; À-rí,¡";
requiremenfs. . These detaited reports arÞ subn¡¡ûeã
aDnually a¡d qre opea !o the public.
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. fle FERC requügs public utirities to ke€p
yturale fcords of reveaues,. operatfug costs,

. depreciation expenses, aad investmbnt in plaat and
€quiprient. Specific finaaciat accou¡ting sta¡dards

' for these. puriroce¡ à{e" atso issired,by tnã f¡"-ciat
. åccorùting ShradanG ¡oerd G.ASS). Unifornity is

regrired so tbat trititieó are nôt isubjecf ûo different.
accounlí-og regulatio¡s i¡ each of the st¡ks in which
they operete. fbe utail¡¡te objective i9.to echiáve
colryarability ia tnancial rçorting so thaf factual
matJers are not hidden ftom the public view by
accouating fl exibility,

Other reguldtory reports aend !o provide
edditio,n¡l financia¡ iDllofmâtion åbout utilities. For
example, utilitias arè reauirø ø nf" tte iÈflc'nonn
No;_ ! with thæ state .commission. This fomi is .

aesiþø ror Eraûe corD¡trissions t *u*- nìã"ii
a¡d operational information about utilities, and serves
a.s a source for st¿tistical reports published by søte
oom.l¡ussroEf!.

U¡like induseiales, a utility's earnings.:ue
pT+refminrd to I c€ttâia eftent, BeforÊ allowed . ,
eafDiags fe¡¡r¡ests sfe åppmved, a utilityls

collmrssron, lnterest groups, a¡d otter witnesses.
This process lead.i to the disclos¡re of substa¿tia!
aDou¡t of informatio¡.

: I 
IU¡ Eypolh€sís anf OUje*iv9

Due to the Aci of 1935, the Uniform Syótems of
.Aècounh, the uniforn disdios¡¡È requifÞÃb,. a¡a

, the predetenained éainirys, 
"ff 

ritifiti"irr",o"o*tìy
wifh respecf lo the i¡fon¡atio¡

Bvrilable to the public, Barry and Brouar (f984) and
Braue'r (1986) zuggestiid åat the diffefence of risk-
adjusted retums betweea small and large frns is due
'to tl eir differertisl inf¡nnation. .envi¡oime¡t. 

..

{ssrr¡ing tåat fhe diffe.renti¿l info¡¡atíon hypothesis
is hue, then 'uniforiniçy of,information evai¿bilitv
amm,-g utility firms ti,odC suggest tbat ahe 

"¡o- "ff""ishould not be observed io the public utility i¡dustry.
. ï!e objective of thís paper is to provide a test of the
size effect in public utilities, .

IV. Metlrodology

' 1. .Sample and Data

.-, .T" f.q for the size effect, a samplo of public
utilìties and a sample of industriales-naæhed by
egully. valqe {e foäed so úat rhei¡ rcsùlts c¿! É .'

c.ñpared, Qinpanies itr troth.ssnples are list€d on
the CanúÊr fo,r Research ir'Security Þric"" (CnSp).

Journal of fhe ltlidwesú Fina¡lce Assodatio¡

\,= penodrc retum ,Ã yæt a ü, portfolio p

Ç - periodic qar*er r€{i¡m in year t

U, : distruüànce ærm.

Brnz. (19S1) applied both the ordinary and
geoeralized least squares regressiotrs to esti;þ É;
atrd corcluded ttat the resulas are esse¿tiallv ide.ntiä
(p.8). Since adjustiug for heleæsced¿sricity does not
necessarily l€ad ùo Eóre efñc¡enf e"t¡-ator",l Oè
ordiaary le3st squares proccdures are used i¡ this
stndy to estirDate É fu equstior (1). .

The following crols-eectional regressioa is then
run for the portfolios to estimaÍi 7r, i= O, I , -¿ Z,

Daily and Monthly;Retums fiteÆ. The utility .,,qf¡s
incfudes 152 elentnc and gas companies, Èo, ech
utiLity iD the sasple, two industrial firms with simit¿r
firm size (ooe is slightly latget atd ihe other is.
sligülly snraller than the utility) are selected, Thus,
the indusrial *-ilè includes 3o4 non-regulati
firns.

ïte size va¡iable is defiqed ãs the. Dah¡ral
logarithn of inafk€¡rv¿lue of eguity st the begiltri¡g
of each yeår, Both tåe equally-weighted and value-
weighted CRSP indices aç employed as prqxiés nor
the ma¡ket relums. Daily, weekly aad noatbly
retùfls are usrid; . The Farna-M¡cBetå (1973)
proceduie is utilized to examine the relation bùweeí
risk-adjusted retums end fi¡m size.

2, Researth Design

¿ü utlities in tte sanpte are raoked accordir. g
ùo. the equity size a! the begiming of the year:, and
the distributíon is bmken dor¡,¡ into deciles. Decile
one contains the stocks with the lowest Eårket values
wtile dec i t¡n contsins those with the higher

-market 
vrilues. .These portfolios å¡e. de¡rctø ¡y úV,,

MV2,...., a¡d MVro, reJp€ctively.

_ lhe combinations of the te¡ portfolios a¡e
updated annualþ. In the year after:a portfolio.is
formed, eqrully-weíghæd portfolio retums are
co'¡f,uted by combidng the relu¡¡s of the component
stocks wiaùi! the portfolio. . The betas for each
porfolio at year t, pn's, are estimated by regressing
lhe previous five years ofportfolio returns on mark*
refüms:

Ç=a"+/nÇ+ún (l)

wüere
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&,= ln + t,É; + roSo + U; g)
' where

ßr, - es$Eat€d hfa for portfolio p. at yixr t;

Sn - mean of the logarithm of fitm sizÊ iI
portfolio p at the begioning of year t

'Ur =. disfurba¡ce term,

. Depending on wh*her daily, weekly or rnoathly
retuias are used, a portfrilio's average ,"¡¡,¡ çh¡¡ges

,. .pericidicaltywhfe its bera aatl:ii"e ónty cti"nge oic,t fear. The 7, and l, coefficietrts ¿¡s otimÀæd
over the foltowing four subperiods: 1968:12, lg73-
77, 1978-t2 and 1983-1987. If portfolio betas.can

. fulty 8c4ount for the differenÁ i" ,rt".", ;;;
would exp€ca tåe everago coefñci€nt for fn" Ue¡"
variable to be positive a¡id for the size variable to be
zero. A t-sl¿¡istic will be usod úo test tbê hvrnthesis-.
The coefficients of s Ð¿æúed *.p1"-ä* i*
exrmi¡ed so tbat tåe- results betweæn indushial and
u{tily fi¡es ç¿q lie compared. :

, Yì ånalysÍs of Results

. . , I Eqiry vatrié of OÉ Uritity porfotüx

, . ,, . TXe mean equity values of tüe ten size-based
ut¡l¡ty portfolios a¡e reported in T¿ble I. p¿oels A
and B preseat the averege firm. size of these
portfolig ar 6e begind¡g arid end of the úest period,
19.68-19s1. The first itterestitre observation from
Table I is that fhe diffe¡e¡ce i";;g-t"d;;;;
the 

-s-oalte¡t 
and the targest nart-et value utiüty

'rydf9los b ftéÃendous. Itr: panel,À .the average .

qi?€ of MVl'is.sbout $31 pillioll r{,hi¡e"rhstof MV;o -
js qvÊd gt.4 billion. I¡ pa¡el B, tt"t is t 

"eoty 
yeari

later, rhéy. are $62 uiltion aø $S.e ú¡Í¡on.
. reçectively. Another i¡tqasting fi¡di¡g is that there
. is.8 q¡bstatrfial i¡c¡ea¡e in 

"reãcé ñ ,ize fi";
MV2 to MV,o. Since rhqse ;* fi"htú--;
-q$t over thÊ €ntire test period, the aierage
poitfpli.o rtu¡ket values:for iiareäin yea* áre nãt .

. Try+d- rbese r.esì{fs ùe 
"¡.i1". tjtn" *øi¡ãl

evidence provided by Reinganum (I9El). ' :

- fr: utili y sample in this study co¡raitrs 152

lrt¡s yäereas Reinganum's sample coDrâins 535
4ry 9"¡ are mainly indirsuial compluiei. T\vo

- co¡clusioDs may be drawn from the ¡Ési¡lts of tåe

values vary over a wide spectrum. Second, fåe facf

$$_ 
th¡re is a huge j"mF in firm size from MV, ûo

MV¡o iîdicates:that tbe dishibuJion of fi¡m size is .

positively skewed. To coñect for the sker¡æess
probleui, the natural logarithrn of the -e.; eqûity
value of each portfoüo i¡ c¡lculat¿d: This va¡i¿bie Ë
then used in lrær regressions i¡s¿ead of the actu¡!
¡reatr equify vatùe.

2. Betas of the Utility and Indrshial' Sarnples

The betas based on monthly, weekty and daily
retuflx; are reported for ihe ùtility aad indtistriat
samp.les. For simplicity, tbey will be refered to as

, , mnthly, wælly, and daily h:tás. In all cases, five
y€a¡s of retumb áre Used to esfim¿te ahe sysùematic. risk. The betas e,stinâted over the 196í{? tine
period are used to proxy for the beøs ia fSOg, whici
is the beginning of tüe test period. By rhe same
ioke,n, the betas obt¿ined from the tine pe åú lgg?-
86 a¡e used as proxies. for the betås i.o i9g7, q/hích
is the end of the tast Feriod,

The betås fron using the equally-weighted aad
value-weighted indic¡s ¡iL¡e calci¡lated in order ø
cteök wheiher the resr¡lts ar¡e aff€cted by the èhoice
of ma¡tel index. Siqc€ lhe resutts are similar, only
those'obtai¡ed from the equally-weighted index aË
æported and analyzed.

. f1{e 2 rcports the nontbly, weekly and rtaily
b€tas of the two sampt€s * rhe beginning-a¡d €rd of
the tesa pgriod. Panel A shows the variòus betas of
the industrial portfolior. fro *o"t*io* ."1ù"
draum.: First, iri the,I960's, sryr,ite¡ maiket value
portfolios teod tû heve relatively far.ger betas, TXis .

i.s consistent with the empirical findings by Banz
(1981) aud Reinganum (198Ð. Second, thii rrencl
seems ¡o vânish in tbe t980's, especially whea
weekly and daily rebtms are used,. ïhe bètas of the utility portfolios are presented
in Panel B. The table shows th4 npne of the utility
betas are giuler thaa 0,7t. e'co4 parison berwã
Panels A and B ¡eveals fhat utilíty portfoJios áre , 

.

relàtively lei! risky.1han AOustri¿-portfo[os ater
cobtrollirg foi firm size. .Ile comparison also
reweals that, ulük; i¡dustrist sto.k , Èt .s of t¡"
r¡tility portfoiios are not ¡elate¿ tó t¡e'matet vat¡ã.
of equity.

, . IXe. negative corielatio¡ between firm size and
bet¡ h the industrial sample nay intrcduceì
multicolinearity problerir i¡ esdñetint equstio! (2). :

Brùz þ.1f) bad adilres*d this isir¡çãa- coo"loàá : .fhÍ the t€st resultb er€ not sensitive to the
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multicolinearityproblém. For the utility sanple, tåis
problem does not exis ¡.

3. 'Tesfs on the C,ogfficrents of Beøland Size

the beø anâ fi¡m size ere riseil t¡ 6lt-,1¿ 7,a¡d .7, in eqriation (2). A t-statistic is 
"r"¿ 

l.æ"t ii
th€ m€á[ valuÊs of tbe gaD.¡nås a¡b sisnifiq-Dttv. differenf from zero. The.tests werÞ perfãrmø foi
four .S-yeer periods uÀich 

"," ,*.*í ¡" 
'f¿f"'ã.

The '¡ea. of the gammas'än¿ if"i, t"t"t¡"ti"-"r
preserited in panel A fo¡ the utilities a¡d i¡ pa¡el B
for the indust¡ial firns.

Th¡.en¡irical results for the utility ¡¡m¡le are
reported in Pa¡el A of Table a. Wien moathly

f^turn: erc- usei, 60 regressions 
"r"r" 

*o to oltJí
0u paús of qriîEÀs for each of the S-year periods.
lvhen dail-r d... 

"r" ""ø, *rr¡ió *eäi;
were run for.each period to obtain the.Cem;as. The

, gsufts aierqlmilar: in'all of the tine ieiód" ;."d;
none of the average gçfficieats .foi teta ;A;;;;¡ig.eìficartly itiffdenr fr¿b ,oo, , .¡¿å; ;;klt
rehrns are used, 

-2ó0 
paiæ ofg,--;o we|þ j6eiined.

'ltre average coeffici€Dts lor bet¿:€re not sig4ificeirt'in anJ;test ptriod,'.ard ttè *"""g" 
"Aificiäiîo;¡ize are Dor üg¡ificå¡t in r¡r* 

"-f 
,n" t*t o"JÃ.F"t:p resr leriod oit tgls_ez,-,h;;i,ã;;

c{Èfficient for bile is significa¡tly neg¿tiv e at a Sl
Ievel.

ïhj.t"{ rcsutts for the.i¡dustrial *nfie a¡e
reported in Panel B of Table ¡. m* áoot¡1"
retums årê used, tho average coeffici*i 

""rj.r;i;lze -d beta are iígnific*ut and have the èxoected
srgn only in the 1993-gZ t€st p€riod. lVhea weeHy
refi¡ms are used, bDIy ihe size va¡iable iri siøiñc¡¡tli,. negative in the 197€:82 pe;od. Wl"o øiy *Àã
are used, tte coefrfic¡€nl esriñ,tes fof beþs anal size
dre not signifca¡rt at a¡y ca,nventioDál level. .

. ,a,¡rording þ the cApM, beta 
, is the sole

det€rEinant of stock retr¡ms. lt is expected that the
coeftcrent 

_ 
for bet¿ is sig¡ific¡¡tly Fsitive.Howev€r, the empirical faaings repoij h úis

studJ snd in F¿m and Freach (1992i oaly provide
$'-eaf $+port for beta in exl,¡âiniñg stock retu¡ns.'Iho empiriral findings in.this study also suggest that
the size effec{ va¡ies over tin". It is not üusuat to
docurÈnr the fir¡¡ sÞe effecr at ce¿¡i¡l iil;;*
bu-a noa at others; Banz (tggf) foünit Oat tid size

:Fl is iot . 
sraÞJe . over lime with .subsrantiat

.-dllfereuc€s í-û th€ riagnitude of the c¡efficient of the

:? y,y_9.9,r¡blq t)., Br,,lln, xr"id;;;
Marsh (1983) not only tçve shown tbat siø effeca is.not coäsúa¡t oyer.time bqt.alsb have reoodJ;
reve¡sal of the size anönaly forcertain ydo. ,

. . ïle rese¿rch design of this study allovs us tokeç the sample, test period, -¿ .rtho¿oto*-rñ
sáme with rhe holdilg-pe;oa æing tte ouly vrã'abte.
The síin.. effect is.ilocumented -fo, 

t¡"'io¿u"t i"i
sample i.u ooe of the four test p"¡r¿" *¡* _or'tiî
retums are_r¡sed and in aaotåer when weekly retuÃ
are ued. l herr drüly retur¡s are used, no size effect
is obse.rvcd;_ For tbe utility sa.Eple, the size effect is

gml¡Ca[t in o¡Iy oDe test perigd whe¡ we€Hy
¡eturns fe rSeA. fVhen Ooqtbly arrd d¿üy ;t;ì1
are uS, no size effe¿f is fóuad, theèfore, Ois
stud. y concludes that the síze effeci is 

"ot 
oolt;;

p€riod spiÐific but also holding_period sp€Æific.

VI, Concludii! Renarl<s

ïte fact that the two samples show different,
tholgh weak, results indicates t¡.at utility s¡j
inCustrial sùocls do not sha¡e the 'sa-"
cha¡a¡fe¡istics. First, Eive¡ nrn 

"Þe, 
utility "tüaro consisteatly less risþ thatr fudushiât stoclß.

Secoad, industrial b€fss te¿d ¡o dec¡ease with fi¡n
size_but utility betas do not. These fir¿i"g,,"yî
attribuid ki rhe fact rüat ¿ll publi,c urilitÀ-"p";;;
.an enviro_¡ment wÍth regional monopolisti"po*r, *a
regülated frnanciel structure. e" 

" ,äU,,- ,f"
lusines¡ aad fina¡cial risks 

"r" "oy 
pinit"i i og

the 
. 
u$lities ¡egardless of thei¡ ¡¡ä, fn".uør"i

¡ r¡tility betas would aot necessarily .be onu"t"a .;-be
¡el¿ted ¡o fi¡m size

. The objective of fhis study i6 ùo exaEine if the
size. eff€ct .exists in the utilìly iodustry. After
co:lro.lling for equity values, there is so¡ne weak
evrdenco tbat firm siæ is a missing factor ñom the
CÁP. M for the indusr,iat but nor forï;;riiry-;cË.
This ipplies.thar alfhough the,ir" pn*oãooo 

-iÃ

9ee_n 
stronjly dosumeoted for ths industri¿tes. the

fi¡dings suggesl rbat there is no nerid to adjß f;; rh;
üfm 6ize i¡ utilíty.r¡te regulatiotrs.
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Betas of the Two Saoples at the Begiuiring and Eud of the TÀt period

1993
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Wedklv Betås

..
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Tabte 3

Tests on 
fhe 

Meaa Coefl¡cieuts of Beqa (7,) ancf Size (Ð

. R" : 7" + 'r,ßn + 7o3n + uo

P¿¡el A: ùtiliry Sàmple . .

1968-72 7', . i.46s1 (4.26) 4.329É (e.42) 4.02% (4.t8)
. -tz 

. . . ,:, r.o7% (4Jg) +,,otn 1+.St¡ _o.oor" i.o.qsl
1e73-77 7.' ' 

' ,:'?,8f (:o ß) o.t4% (o-14) .,ß3% ço).ztDlz 4.11ø (4.?o) _o.otø p.øn q.noø Co.sí¡

7e78-82 y, 
2.:1! @1u) o.s4% (t.û) ' oolyo (o.43)

1983-87 tt L7-4% (t.zì) r.Z4% (-O.st) -o.o\% (q.t)).tz . 4.16% (_1.s4) 4.o3% (a.86) +.otn ì+i.ài

a | ..
',1 '

'i
'l
:'1.
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