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FOR THE DELAWARE SOLAR ENERGY COQOALI TI ON:
Dal e Davi s, President

PROCEDURAL BACKGROUND

1. On June 1, 2010, pursuant to Section 1007 of the Electric
Uility Retail Customer Supply Act (“EURCSA’) and the Renewabl e Energy
Portfolio Standards Act, 26 Del. C. 88351 et seq. (“REPSA"), Del marva
Power and Light Conpany (“Delmarva”) applied to the Del aware Public
Service Conmm ssion (the “Commssion”) for approval of two Solar
Renewabl e Energy Credit (“SREC’) contracts for the procurenent and
sale of SRECS necessary to serve its standard offer service (“S0S")
customers. Wth its application (Ex. 2)!, Delmarva submitted testinony
from denn A More, Vice President of Delmarva’s New Castle Region
(Exs. 3 and 3A); WIlliam R Swi nk, Manager of Energy Transactions for
PH's wutility divisions (Ex. 4); Francis Hodsoll, Vice President of
Pace d obal Energy Services Inc. (“Pace”), the Asset and Energy
Manager for the City of Dover (“Dover”) (Ex. 5); and Joe Gorberg,
Seni or Vice President — Renewabl e Energy at LS Power. (Ex. 6).

2. The first contract was a 20-year contract with Wiite Qak
Sol ar Energy, LLC (“Wiite Cak”), an affiliate of LS Power Devel opnent,
LLC. Pursuant to this contract, Delmarva will purchase from Wite QCak
the SRECs and all other environnental attributes (collectively, the
“Attributes”) associated with approximtely 70% of the annual out put

of the solar facility to be built by Wite Gak in Dover (the “Sun

'Twel ve exhibits were marked and introduced into evidence at the August
17, 2010 evidentiary hearing. In addition, the record was |eft open
for the purposes of introducing two additional exhibits, the revised
versions of the Wiite OGak Contract and the SEU Contract.



PSC Docket No. 10-198 Order No. 7836 Cont’'d

Park”), less the Attributes associated with up to 5,500 MM/year to be
purchased by the Sustainable Energy Uility (“SEU') during each of the
first four years of the Sun Park’s conmercial operation, at the price
of $216.70 per SREC/ Mh (the “Wite Cak Contract”). Del marva will
purchase the Attributes associated with up to 14,500 MM/year for the
first four years and up to 16,500/ MM year thereafter; however, if
nore Attributes are available after Dover and the SEU have received
their respective allocations, Delmarva may purchase all or any portion
of the remaining Attributes at the contract price. Cel marva is not
obligated to purchase any Attributes before Decenber 1, 2010. (Ex. 3
at 8).

3. According to Delmarva, there was a risk that sone of the
Sun Park SRECs to be purchased in the initial years would expire
before Del marva could use them to satisfy its REPSA obligation. (Id.
at 11).2 Thus, Delmarva entered into a contract with the SEU, whereby
the SEU would purchase 5,500 MM of SRECs (40% of Delmarva's 70%
share) fromthe Sun Park in each of the first four years (22,000 SRECs
total), and LCel narva woul d repurchase 11,000 SRECs in each of years 5
and 6 at $249/SREC (the “SEU Contract”). (Id. at 12). During the
course of this proceeding, nodifications were made to the SEU Contract
for which Del marva seeks approval and it is that revised SEU Contract,
as described below, that is before the Commission. As a result of the

changes to the SEU Contract, Delmarva was required to make nom nal

2 Under 26 Del. C 8360(a), SRECs have a three-year Ilife; however,
Section 360(c) gives the SEU the statutory ability to bank SRECs, and
their expiration is tolled while they are banked with the SEU.

3
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changes to the White Oak Contract, which changes are included in the
VWhite Oak Contract that is now before the Comm ssion for approval .

4. Del mar va request ed expedited consi deration of its
application, and subsequently filed a notion seeking approval before
July 31 to accomodate Wite Qak. White Cak bears the risk of cost
escal ati on because price and financing terns for the Sun Park cannot
be locked in until the Conmm ssion approves the Wiite Oak Contract.
(Ex. 6 at 7-8). Additionally, Wite Oak believes that the Sun Park
will be operational by July 2011 if approval is received by July 31,
which is inportant because July is a primary nonth for solar
generation. (ld. at 8).

5. By Order No. 7788 dated June 15, 2010, we opened this
docket to consider the application and approved an expedited schedul e
that established deadlines of June 30 for intervention petitions; July
12 and 15, respectively, for Delmarva's responses to Staff and
i ntervenor discovery; August 3 for Staff's report on the proposed
contracts; August 10, 2010 for parties’ coments on the Staff report;
and an evidentiary hearing before us on August 17, 2010. W
aut hori zed Hearing Examiner Ruth Ann Price to rule on petitions for
intervention and to address other mnisterial matters.

6. On July 19, 2010, the Dvision of the Public Advocate
(“DPA") noved for leave to intervene out of time. On August 6, 2010,

Hearing Exaniner Price granted the DPA' s noti on.
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7. On August 6, 2010, Staff filed its “Report on Del marva
Power’s Request for Approval of Solar Renewable Energy Credit
Contracts” (the “Staff Report”) (Ex. 7).°3

8. On August 10, 2010, Delmarva and the DPA filed conments on
Staff’s Report. The SEU and the Delaware Solar Energy Coalition
(“DSEC’) filed notions to intervene out of time and proposed conmments.
As there were no objections from the other parties, Hearing Exam ner
Price granted those petitions.

9. On August 17, 2010, we conducted a duly-noticed public
evidentiary hearing on the application, at which we admtted exhibits
and took testimony from representatives of the parties. (W left the
record open to receive the revised Wite Cak and SEU Contracts as
exhibits, and <closed the record after receiving those). Ve
deliberated in open session, at the conclusion of which we approved
the White OGak and SEU Contracts with the described nodifications. W
entered an order granting such approval, noting that we woul d provide
nore detailed findings and reasons for our determination in a
subsequent order. This Final Findings, OQpinion and Order sets forth
those nore detailed findings and reasoning.

FACTUAL BACKGROUND

The EURCSA and REPSA Requirenents.

10. Delmarva is the sole SOS provider in Delaware. Section

1007(c)(1l)a. of the EURCSA requires at Ileast 30% of Delmarva' s SOS

3 Staff filed its Report three days after the scheduled deadline
because Delmarva provided its responses to Staff’'s discovery three
days later than required by the schedule. The parties agreed to these
ext ensi ons provided the evidentiary hearing date remai ned the sane.

5
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resource mx to consist of purchases made through the regiona
whol esale nmarket, but allows Delmarva to use a mx of resources to
neet its remmining SOS supply obligations. 26 Del. C. 81007(c)(l)a
In Order No. 7199 (Docket No. 04-391), we directed Delmarva to use a
portfolio approach to neet its SOS supply obligations. Furt her nor e
EURCSA Section 1007(b) (1) authorizes Delmarva to enter into short- and
long-term contracts to procure power necessary to serve SOS custoners.
Upon doing so, Delnmarva nust either file an application with us or
request approval of such action as part of its integrated resource
pl an. If Delmarva files an application, we nust hold an evidentiary
hearing on the request and nust approve the request if we find that
“such action is in the public interest.” 26 Del. C 81007(b).

11. In 2007, the General Assenbly enacted the REPSA, 26 Del. C
88351 et seq., which is intended to establish a market for electricity
from renewabl e resources in Delaware. Id. 88351(b), (c). Section
354(a) requires the annual total retail sales of each Retai
Electricity Product® to include a m ni num percentage of electric energy
sales generated from renewable resources and solar photovoltaics
(“PVs”). If a retail electricity supplier |acks sufficient renewable
energy credits (“RECs”) and SRECs to neet its conpliance year

obligation, it nust pay an alternative conpliance paynent® representing

* The REPSA defines a “Retail Electricity Product” as “an electrica
energy offering that is distinguished by its generation attributes and
that is offered for sale by a retail electricity supplier or mnunicipal
el ectric conmpany to end-use custoners.” 26 Del. C 8352(20)).

® The solar alternative conpliance paynent is the only alternative
compliance paynent inplicated by this application; it will be referred
to herein as “SACP.”
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the difference between the credits available and wused in the
conpliance year and the credits necessary to neet that year’s
requiremnent. Id. at 8358(c). Prior to July 29, 2010, the m ninmum

percent ages were as foll ows:

Compl i ance Year M ni mum Currul ative % from M ni num Currul ative %
(begi ns June 1) El i gi bl e Energy Resources | from Sol ar Photovol taics

2010 5.5 0.018

2011 7.0 0. 048

2012 8.5 0. 099

2013 10.0 0. 201

2014 11.5 0. 354

2015 13.0 0. 559

2016 14.5 0. 803

2017 16.0 1.112

2018 18.0 1. 547

2019 20.0 2. 005

26 Del. C. 8354(a).°
12. The 2010 REPSA anendnents (hereafter “SS 1 to SB 119" or

“the REPSA anendnents”) increased the required sol ar percentages:

Conmpl i ance Year M ni num Currul ative % from | M ni num Curnul ative % from
(begi ns June 1) El i gi bl e Energy Resources Sol ar Phot ovol taics
2010 5. 00 0.018
2011 7. 00 0. 20
2012 8. 50 0. 40
2013 10. 00 0. 60
2014 11. 50 0. 80
2015 13. 00 1.00
2016 14. 50 1.25
2017 16. 00 1.50
2018 17. 50 1.75
2019 19. 00 2.00
2020 20. 00 2.25
2021 21.00 2.50
2022 22.00 2.75
2023 23.00 3. 00
2024 24. 00 3.25
2025 25. 00 3. 50

® The mini mum percentage from “eligible energy resources” includes the
m ni mrum percentage fromsolar PVs. 26 Del. C. 8354(a).

7
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13. As a result of

t he REPSA anmendnents,

Del marva' s esti mat ed

SREC obligations, based on its SOS load projections, changed as
foll ows:
Conpl i ance Year SREC Obligations — SREC Obligations —
(begi nni ng June 1) 2007 REPSA 2010 REPSA

2010 775 775

2011 2,086 8, 692

2012 4, 348 17,568
2013 8, 902 26, 574
2014 15, 799 35, 704
2015 25, 166 45, 020
2016 36, 520 56, 850
2017 51, 019 68, 820
2018 71,673 81, 078
2019 93, 874 93, 640
2020 88, 689 99, 526
2021 89, 656 111, 790
2022 90, 904 124, 682
2023 91, 680 137, 177
2024 92, 052 149, 211
2025 92,013 160, 622

(Ex. 7 at 17; Tr. at 35).

14. After REPSA becane effective, Cel marva obtai ned nost of its

RECs and SRECs from its SOS whol esale energy providers through the

reverse auction process. However, in Order No. 7432 (Docket No. 04-

391), we granted Delmarva’'s request to renove the whol esale energy

providers’ REC/ SREC obligation, and Delnarva becane responsible for

procuring RECs and SRECs to satisfy its REPSA requirenents.

The City of Dover Conducts an RFP Process for Generation

15. In late 2007, Dover requested Pace to devel op and inpl enent

an RFP process for |ong-term generation-based capacity and energy.

Pace devel oped a three-stage process: (1) a Request for Qualifications

(“RFQ') to solicit conceptual proposals and evaluate potential
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bidders’ qualifications; (2) an RFP process; and (3) an “open book”
negoti ation process with selected bidders. (Ex. 7 at 9).’

16. Dover issued its RFQ in March 2008 by e-nmiling it to over
40 conpanies and publishing a notice in Platt’s MV Daily, Gas Daily
and Power WMarkets Wek, which notice referred interested persons to
Dover's website for the full RFC. Although the RFQ focused primarily
on cost and reliability objectives, it nentioned concerns for
““environmentally clean energy’” and invited proposals for both
renewabl e and conventional resources. (ld. at 9-10, quoting Gty of
Dover RFQ). Thus, it was an “all-source” RFQ rather than one limted
to clean or renewable energy projects: Dover did not send the RFQ to
any conpanies focusing solely or even alnost exclusively on solar PV
projects, nor were the trade publications in which it published notice
geared toward renewabl e energy or solar power. (1d.).

17. A handful of conpani es responded to the RFQ (1d.).

18. Dover issued its RFP in July 2008 with an Cctober 2008
deadline for responses. RFQ responders were invited to submit bids.
The RFP mirrored the RFQ with respect to Dover’s interest in
generation types and using the Garrison Tract. (rd.). M. Hodsol |
testified that Dover’s objectives for the RFP process “were to
effectively evaluate and potentially select a proposal(s) that would
result in reliable, cost conpetitive and environnentally prudent

energy,” and that the proposals could have included but were not

limted to: (1) electrical capacity and energy options (cost-based

" An “open book” process is one in which the bidder is asked to provide
key cost and technical inputs supporting the bidder’s price and other
aspects of its proposal. (Ex. 7 at 9 n.15).

9
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capacity or generation plant-based energy); options for increasing
supplies over time as load grew, options for investnent and
participation by Dover; value for Dover's contributions to a project;
and conventional and renewabl e supply sources. (Ex. 5 at 4-5). Dover
received several bids, including sone for renewable energy generation
projects; however, Wiite Cak’s 10 MAN solar PV project on the Garrison
Tract site was the only solar PV bid received, and the only project
that woul d create REPSA-qualifying SRECs. (ld. at 5; Ex. 7 at 10-11).8

19. Dover (through Pace) applied several criteria to determnine

what bidders (if any) it would select to begin negotiations:

e The alignnent of resources being offered with Dover’s near-
and | ong-term capacity and energy needs, such as plant size
and generation technol ogy attri butes;

e The inpact on Dover’'s cost of service, including (where
applicable) the inpact of the participation options offered
to Dover, including the costs of comtted capacity,
energy, capital, fuel, and fixed and variable non-fuel

operating and mai ntenance (“Q&M') costs;

e The relevant and material risks of construction (costs and
timeline); financing (including funding developnent and
construction activities); operating performance and O%M
costs; and legislative and regulatory risks (environnental
health and safety);

e Participation options for Dover, including but not limted
to equity ownership and rights to call capacity;

e The environmental inpact (biophysical, social, other); and

e The inpact of the proposal on jobs and econoni c devel opnent
in Dover and Del awar e.

(Ex. 5 at 8-9).

8 M. Hodsoll testified that Pace evaluated “solar projects” (Ex. 5 at
14) (enphasis added), but discovery revealed that only one of the two
solar projects submtted was for photovoltaic generation. (Ex. 7 at
10-11).

10



PSC Docket No. 10-198 Order No. 7836 Cont’'d

20. Pace assessed the bids based on their proposed technol ogy,
mar ket demand for and supply of the energy and Attributes, and
financial viability. (lId. at 13). Pace conducted due diligence on
and independently nodeled each of the proposals and presented that
information to the Steering Conmittee. (1d.).

21. Dover selected Wite Oak's proposal for detailed due
diligence and negotiations. (ld. at 11). M. Hodsoll testified that
in Delaware, “the public power philosophy is to maintain parity wth
the state's renewable policy goals” through voluntary conpliance wth
the REPSA, and that in light of the “unprecedented and potentially
unrelenting volatility in the energy markets,” renewable energy was
one of few options that could provide long-term price certainty beyond
the duration of market-based natural gas futures contracts. (1d. at
15). He testified that Dover concluded that Wite Gak’s proposal
provided the |owest conpliance costs, electricity pricing stability,
nost significant environmental benefits and needed jobs in the short
term. (l1d. at 15-16).

Del marva Begi ns Expl oring Ways to Fulfill Its SREC Cbligations

22. In late 2008, after we relieved whol esale SOS providers of
their obligation to provide RECS/SRECs in their SOS bids, Delnmarva
assigned G enn Miore to explore ways to fulfill its REPSA obligations,
either through a long-term contract, installing solar generation
facilities at its distribution and/or transm ssion substations, or
developing a Delaware-sited utility-scale solar facility on its own
property or elsewhere. (Ex. 3 at 3-4). In Novenber 2008, M. More

prepared a high-Ievel menor andum addressing nunerous nmatters,

11
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i ncluding potential cost and build versus buy options. He noted that
the solar industry was currently “’robust,’” and that Delmrva had
hel d discussions with four conpanies who were “'nore than willing to

nove forward with proposals to develop and/or build solar facilities
of up to 2 MNVin capacity. (Ex. 7 at 8, quoting menorandurm).

Del marva and Dover Join Forces in the Sun Park.

23. VWhile M. Moore was investigating Del marva’ s options, Dover
contacted Delmarva in Decenber 2008 to determne its interest in the
Sun ParKk. (Ex. 3 at 4; Ex. 5 at 4). Dover sought others’
partici pation because it had always envisioned that the Sun Park woul d
provide benefits for all of Delaware and that 1its environnental
benefits would accrue beyond Dover. Dover specifically contacted
Del marva because: (1) Delmarva had the single |argest SREC requirenent
in the state, so its participation would be necessary to place Sun
Par k- generated SRECs; and (2) it thought that Del marva woul d seriously
consi der participating because of its leadership position in the field
of renewabl e energy. (Ex. 5 at 17-18).

24, Del marva assenbled a team to investigate participating in
the Sun Park. (Ex. 3 at 4). The team net several tines (in-person
and telephonically) wth Dover representatives, particularly M.
Hodsol | . (Id. at 5). The teamr also held nunerous internal neetings
with LS Power/Wite Oak and conducted its own exam nation of the Sun
Park project. Utimtely, Delmarva decided that it would participate
in the Sun Park rather than pursue a Delmarva-only solar project
because: (1) it was “very confortable” with its initial series of

meetings with the Dover, LS Power and Wite QCak representatives,

12
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including their know edge and experience; (2) Dover had already
conducted its own “significant” RFP sel ection process; (3) Dover owned
the Sun Park site and had selected the proposed devel oper; and (4) its
participation would pernit construction of a larger project, likely
| eading to econom es of scale. (ld. at 5-6). In discovery, Delmarva
provi ded additional reasons for its decision: avoiding the costs and
time associated with its own RFP process; the Sun Park could be
brought on line earlier than a project(s) arising out of a Delnmarva
RFP process; and the flat price structure was below the then-existing
SREC market price. (Ex. 7 at 11).

25. Upon deciding to participate in the Sun Park, Delmarva's
team began negotiating with Wite OCak in early August 2009. It also
engaged outside counsel experienced in energy contracts to “ensure
that an eventual contract would adequately protect the interests of
Del marva’ s custoners.” (Ex. 3 at 6). The White Oak Contract was
executed on April 22, 2010. (Id.).

The Original Wiite OGak Contract

26. Del marva and Wiite Cak were negotiating their contract at
the same tinme that Wite Oak was negotiating with Dover and the
Del aware Municipal Electric Corporation (“DEVEC). (rd. at 7).
Del marva, Dover and DEMEC agreed that their respective contracts
should contain simlar pricing, terms and benefits, adjusted as
necessary to address any additional assurances or letters of credit
that each might require. (l1d.). The various entities agreed early on
that Dover would take all the energy and capacity from the Sun Park

since the interconnection would be within Dover’s distribution system

13
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and a direct interconnection to Dover’s system would avoid the PJM-

associ ated costs involved with interconnecting to the Del marva-owned

transni ssion system thus reducing costs. (ld. at 6-7).

27.

The salient terms of the original Wiite OCak Contract were:

Del marva will purchase from Wiite Cak SRECs and all other
Attributes associated with 70% of the Sun Park’s annual
out put, mnus those associated with up to 5,500 per year to
be purchased by the SEU during each of the first four years
of the Sun Park’s commercial operation. (The SEU Contract
wi |l be discussed infra).

The purchase price for the Attributes is $216.70/ Mh,
payable within 10 days of invoice. Late paynents accrue
interest at prine plus 2%

Del marva' s purchase obligation is linted to 16,500 MV per
year (14,500 Mih during each of the first four years of the
Sun Park’s conmmercial operation). If, after taking into
account quantities sold to Dover and the SEU nore
Attributes are available from the Sun Park, Delmarva may
purchase sone or all of them at $216. 70/ M.

Either party my ternminate the contract: (a) iif the
Commission did not approve it on terns acceptable to
Del marva by April 22, 2011; or (b) upon occurrence of a
force mmjeure event preventi ng performance for an
uninterrupted period of one vyear prior to comrercial
operation or 18 nonths after commercial operation.

Delmarva may termnate the contract if its auditor
determ ned that Delnmarva would be required to consolidate
VWite Cak in its financial statenents, and the parties
could not negotiate an anendnent avoiding that result.

Del marva’ s purchase obligations were contingent on: (a) the
Sun Park being an “eligible energy resource” under the
REPSA; (b) the Conm ssion approving the Wiite OCak and SEU
Contracts on terns acceptable to Delmarva; and (c) Wite
Cak delivering a letter of credit (“LOC') to Del marva.

VWite Oak’s obligations were contingent on obtaining all
gover nment al approval s and fi nanci ng.

White Gak may not curtail output except: (a) when directed
to do so by PIM (b) for naintenance (which nmay not be
schedul ed from June through Septenber wi thout Delnmarva' s

14



PSC Docket No. 10-198 Order No. 7836 Cont’'d

consent); (c) for an enmergency; or (d) if required pursuant
to the Dover interconnection agreenent.

e Wthin six nmonths of Commi ssion approval, Wite Cak nust:
(a) provide evidence that it has issued a notice to proceed
under a turnkey construction contract, or (b) post a
$50,000 LOC in Delnmarva's favor. If Wiite Oak posts the
LOC and fails to provide evidence that it has issued notice
to proceed within one year of Comm ssion approval, Del marva
can termnate the Contract and is entitled to $50,000 in
| i qui dat ed damages.

e Upon issuance of a notice to proceed, Vhite OCak wll issue
a LOC in the ampbunt of $210,000 (approximately equal to
$30/ KW based on 70% of 10 MW of capacity).

o If, within 17 nonths of Conmi ssion approval, the Sun Park
fails to achieve conmercial operation or achi eves
commercial operation with a denonstrated capacity |ess than
9.2 MN White Cak will be liable for |iquidated damages of
$800/ day (prorated based on the capacity shortfall) for up
to six nonths of such del ay.

e |If the Sun Park fails to achieve comercial operation
within 23 nonths of Conmission approval, Delmarva may
terminate the Contract and be entitled to $920,000 of
| i qui dat ed danmages.

e If the Sun Park fails to achieve a denonstrated capacity of
9.2 MWwithin 23 nonths of Conmi ssion approval, Wite Gak
will be liable for liquidated damages based on the capacity
shortfall, calculated at $100, 000/ MV

e Upon conmercial operation, White Oak nust increase the LCC
amount to $420,000 (approximately equal to $60/KW, which
is not subject to replenishment if Delnmarva draws upon it
after a White Qak default.

e Wiite Oak guaranteed that the Sun Park would generate no
less than 75% of the estimated output on an annual basis.
The guaranteed amounts range from 7,838 Mt in the first
year of conmercial operation to 6,664 MM for the 20'" year.
This guarantee is excused if output is reduced due to
curtailment, force majeure or derating of the Sun Park at
commencenent of operation (for which 1liquidated damages
will be paid as set forth supra).

e In the event of a shortfall, Delmarva nay waive its renedy
or require Wite Oak to cover the shortfall. If no
Attributes are available for purchase fromthird parties to

15
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( Ex.

cover the shortfall, Wite OGak will be liable to Del marva
for the ambunt of the SACP due for such shortfall |ess the
SREC contract price for the shortfall, regardless of

whether Delmarva is required to pay the SACP. VWhite Qak’s
l[iability under this guarantee is limted to $100,000 per
year; however, Delnarva nay termnate the Wite Qak
Contract if Wite QCak fails to nake paynent of any
liability in excess of the $500,000 limt.

For the period lasting from conmrencenent through 18 nonths
after commerci al operati on, VWite Gak will not sell
Attributes fromthe Sun Park pursuant to a 20-year contract
at a price (without a separate pass-through for O&M costs)
| ess than the contract price of $216.70/ MM plus $2/ M.

Del marva will be responsible for any new taxes on the
generation or sale of Attributes. |If White Gak is required
to incur nore than $50,000 of capital costs to conply with
any new law, it nmy propose a price increase based on
Del marva’s allocated share of 70% spread over 20 years,
whi ch would apply only to the remaining period of the Wite
Cak Contract. Wiite OGCak may terminate the Contract if
Del marva does not agree to the price increase.

Del marva may termnate the Wite Oak Contract if a change
in law prohibits the Attributes from being conveyed
separately from the energy generated by the Sun Park and
the parties are unable to reach a nutually acceptable
anmendnent to provide for the transfer of Attributes.

Del marva remains liable to purchase Attributes regardless
of any change in law elimnating its obligation to purchase
or affecting the value of the Attributes.

Each party indemifies the other against third-party clains
for personal injury or property danmage and agai nst fines or
penalties resulting from the other party's breach of the
Contract, negligence or willful msconduct.

Wite Gak nust assign the Wite QCak Contract to any
purchaser of the Sun Park. O her assignnents are subject
to the counterparty’s consent, except for: (a) assignnments
by a party to an affiliate; and (b) assignnents in
connection with a financing or refinancing of the Sun Park
(in which case Del marva will consent).

3 at 8-11; Ex. 7 at 27-29).

16
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The Origi nal SEU Contract

28. M. More testified that it becanme apparent early in
Del marva’s negotiations with Wite Cak “that the SEU could play a
pivotal role.” (Ex. 3 at 11). Del marva’'s 70% participation in the
Sun Park was beneficial to it, but under the then-existing REPSA,
there was a risk that sone of the SRECs it was purchasing would expire
before they could be used. Furthernore, the nunber of SRECs that
Del mrva would purchase in these early years, vis-a-vis its SREC
obligations, would elimnate its need to be in the SREC nmarket for
several years, and Delnmarva believed that it had to procure SRECs on
an ongoing, largely uninterrupted basis to support a viable SREC
mar ket in Del aware. (rd. at 11-12). (As noted previously, Delnarva
is the largest potential SREC custoner in the State). Ther ef or e,
Del marva entered into a contract wth the SEU (and the SEU entered
into a contract with Wite Gak) dated April 22, 2010 whereby: (1) the
SEU woul d purchase 5,500 MAH of Attributes from Wite Gak in each the
first four years of the Sun Park’s comrercial operation; and (2)
during the fifth and sixth years of conmercial operation, Delmrva
woul d purchase one-half of those Attributes back from the SEU at
$249/ MMh (11,000 in each year).® Qher salient provisions of the SEU

Contract are:

e The purchase price is due within ten days of invoice, wth
interest accruing at 5.5%or prine plus 2% whichever is greater.

e Either party may ternminate the SEU Contract if the Comnnmi ssion has
not approved it by April 22, 2011.

°The reason for the price difference was to enable the SEU to finance
its purchase of the Attributes from Wite Oak and carry them until
Del marva purchases them (Ex. 7 at 30).
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e Delmarva nmay termnate the SEU Contract if its auditor determ nes
that Del marva would be required to consolidate the SEU into its
financial statements, and the parties are unable to agree to an
anmendnent avoi ding that result.

e Upon termnation of the SEU Contract, Del marva nust purchase any
Attributes previously purchased by the SEU If the ternination
was for any reason other than the SEU s default, Delnmarva was
responsible for paying the SEU any out-of-pocket costs it
incurred in financing the purchase.

e Delmarva’s obligation was contingent on the Sun Park Dbeing
certified as an “eligible energy resource” under the REPSA and
the Commi ssion entering a final, non-appeal able order on terns
acceptabl e to Del marva.

e The SEU s obligations were contingent on obtaining financing and
the SEU Contract being in full force and effect.

e Delmarva is responsible for any new taxes on the purchase,
ownership or sale of Attributes to which the SEU may becone
subj ect .

e Delmarva remains obligated to purchase the Attributes regardl ess
of any change in law elimnating its requirenment to purchase or
af fecting the value of the Attributes.

o Delmarva will indemify the SEU against third-party clains for
personal injury or property damage and against fines or penalties
resulting from Delmarva’s breach of the SEU Contract or the
negligence or wllful msconduct of Delmarva, its enployees,
contractors or agents.

e Any assignnment of the SEU Contract IS subject to the
counterparty’'s consent, except that the SEU nmay assign the
Contract without consent in connection with its financing.

(Ex. 3 at 12-13; Ex. 7 at 30).

Staff’s Report

29. Staff retained New Energy Opportunities, Inc. (“NEOC') to
review the Wiite Oak Contract and the SEU Contract, and NEO engaged La
Capra Associates (“La Capra”) as a subcontractor to assist it in its
expedited review. The Conmission is very famliar with NEC. NEO and

its principal, Barry Sheingold, wth La Capra, as subcontractor,
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served as the Independent Consultant for the Conmmi ssion and other
State Agencies in Docket 06-241 (the Bluewater Wnd PPA), and served
as the Commission Staff consultant in Docket No. 08-205 (Delnarva's
application for approval of three |and-based wi nd power PPAs). NEO
has extensive experience in reviewing conpetitive procurenents for
long-term PPAs and other transactions involving energy projects in
other jurisdictions. La Capra participated in a nunber of these
assignnments with NEO, and also testified regarding National Gid s and
Western Massachusetts Electric Conpany’s proposals to purchase and
install solar PV facilities. A substantial portion of La Capra's
practice over the |ast decade has been in the renewabl e energy sector,
with expertise and experience in economc and financial analysis of
such projects and contracts, power market policy and analysis, power
procurenment, power resources planning, ratemaking regulatory policy,
and renewable energy project developnent (including siting and
technical reviews). (Ex. 7 at 7-8).

30. NEO enphasi zed that when Del marva began its investigation,
it was looking into only solar projects that would generate REPSA-
conpliant SRECS. (ld. at 12) (enphasis added). NEO stated that a
wel | -desi gned conpetitive bidding process for the product(s) being
solicited (here, SRECs) generally “wll produce a sufficiently robust
response such that the resulting price of the w nning bid(s) (assum ng
the terms and conditions are acceptable and the project is viable) can

be viewed as representing the |owest reasonable ‘nmarket price for
the product(s) sought, such that an independent reviewer can usually

conclude that the pricing of the winning bid(s) is appropriate on the
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basis of the competitive procurenent process alone, wthout having to
rely on information outside the bidding process. (1d.). Her e,
however, Dover’s RFP was an “all-source” RFP, in response to which it
received only one solar PV proposal (although other renewable energy
proposal s had been subnitted).?° NEO suggested several reasons why
solar PV devel opers nmay not have responded, but in its view neither
t hese reasons nor the White Oak Contract’s potential benefits provided
a sufficient basis to conclude that the Wite OCak SREC price was the
result of an adequately conpetitive bidding process for solar PV SRECs
(or other products, such as energy and capacity). (Id. at 12).
Consequently, NEO reviewed the Wiite Qak Contract in the context of:
(1) information available from Dover’s RFP process and the associated
contract negotiations anong VWhite Oak, Delnmarva, Dover and DEMEC, (2)
information available to NEO regarding solar PV projects and costs;
(3) market information on SRECs; and (4) the reasons Del marva provided
for pursuing contract negotiations with Wite Gak. (1d.).

31. NEO noted that Delnmarva seened to be relying primarily on
the fact that the contract price was below the then-existing SACP and
SREC spot market prices to support its contention that the Wite QGak
Contract SREC price was reasonable. However, NEO did not believe that
that justified the Wite Oak Contract SREC price by itself; rather, it
had to be conpared to other reasonably conparable |ong-term SREC

pricing streans, whether derived directly or indirectly. NEO observed

 None of the four developers with whom Delmarva had discussed a
potential solar PV project was included on Pace's e-mail distribution
of the RFQ and none of these developers submtted a bid in response
to the RFP. (Ex. 7 at 10).
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that Delmarva could have obtained such conparable pricing by
conducting its own RFP and asking Wite Cak to bid into it, or by
conmparing the bids received pursuant to its own RFP to Wite QGak’s
proposals, but it did not do so. Since there was no way to nake a
direct conparison in the information provided to NEOQ, NEO conducted
its own eval uati on.

1. St andard for Reasonabl eness of SREC Contract Prices.

32. State renewable portfolio standards create the demand for
SRECs. Conceptual |y, SRECs represent the “renewable prem un”
associated with solar PV projects-- the difference, on a risk-adjusted
basis, between (1) the cost of constructing and operating a solar PV
project (including a reasonable return on investnment and considering
tax credits and other tax benefits) and (b) the value of revenues
obtained from the sale of energy and capacity. (Id. at 13). NEO
testified that the relevant market for a long-term SREC contract is
the applicable state or regional |ong-term SREC contract market. One
may consider conparisons to the applicable spot narket based on an
under st andi ng of spot narket dynam cs, and a review of SACP |evels can
be hel pful (and may perhaps be necessary), but neither is sufficient
to show the reasonabl eness of |ong-term SREC prices. (ld. at 13-14).

33. NEO expl ained that there are two reasons that the renewabl e
premium for SRECs purchased wunder long-ternm contracts can be
substantially less than the SREC spot market price. (Id. at 13).
First, assuming the project can be financed, risk is significantly
| ess when the devel oper has locked in a long-term SREC price and the

energy and capacity value is secured through long-term fixed $/ MM
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pricing (as is the case here) than where a devel oper does not have
fixed-price contracts. Second, long-term SREC contract prices should
reflect the cost of developing, financing and building solar PV
projects nminus the value of the capacity and energy they produce,
rather than a prem um based on a short-term SREC shortage. The short-
term SREC market is heavily influenced by the various states’ SACP
levels,™ but long-term SREC prices obtained through a conpetitive
bi dding process should be based primarily on devel oper cost, and
devel oper cost should be materially lower than the short-term SREC
mar ket when demand is greater than supply. Mor eover, assumning that
the project cost (including a reasonable return on investnent) is
reasonable, the allocation between revenues based on energy and
capacity value and the SREC renewable premum should also be
r easonabl e. Here, NEO observed, Wite QCak’'s energy revenues are based
on its contract with Dover, while Delmarva is only purchasing SRECs.
Since the market for long-term contracts is thin and the conpetitive
procurement process for SRECs was not robust, NEO evaluated the
reasonabl eness of the Wiite Cak Contract SREC price by eval uating cost
data and the revenues to be obtained from the sale of capacity and
energy conpared to market projections for the value of capacity and
energy. (1d.).

2. The SREC Market in Delaware and the M d-Atl anti c.

34. Solar PV projects require a higher renewable prem um than

ot her | ower-cost renewabl es such as wind and landfill gas. The energy

1 As NEO pointed out, Delaware spot SREC prices have generally been
| ower than other PIMstates. (Ex. 7 at Appendi x B).
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and capacity value (or benefit) of solar PV projects is generally
hi gher than these renewabl e alternatives, but their $ MM cost is also
hi gher due to a conbination of higher capital costs and | ower capacity
factors.'®> Therefore, Delaware and other states have incorporated a

solar PV “carve-out,” which requires electricity suppliers to purchase
SRECs equal to sonme percentage of retail sales or load. (ld. at 14).
35. Although Delaware’s REPSA defines the relevant market for
Del marva’ s SREC purchases from Wiite Oak, that market is influenced by
other states having solar PV carve-outs because Delaware’s (and other
states’) REPSA defines the geographic standards for “eligible energy

resources” as energy sources located within or inported into the PIM
region.’” (Id. at 14, quoting 26 Del. C  8352(6)). Del awar e-
compliant solar PV generation can cone from a wide area, but as a
practical matter, nost wll cone from within the PJM region due to
transmission costs and nore attractive opportunities for devel opers
el sewhere. (Id. at 14-15). Thus, as an SREC buyer, Delmarva's
relevant market is the PJM region. (ld. at 15). I ndeed, in
considering its participation in the Sun Park, Delmarva assumed that
the lack of variation in insolation would nmake a Del aware-sited sol ar

PV project equally conpetitive with other such projects within PJM

(1d. at 16).

12 NEO noted the conmon belief that as solar PV installations increase,
technology will inprove, manufacturing will becorme nore efficient, and
costs will becone nore conpetitive with other generating resources.
(Ex. 7 at 14).
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36. As noted previously, the Wite OGak and SEU Contracts were
executed prior to the July 2010 enactnent of the REPSA anmendnents that

i ncreased the REC/ SREC requirenents®® and made other material changes:

e The Delaware State Energy Coordinator, in consultation with the
Commi ssion, may freeze the SREC percentage obligation if the
total cost for conpliance with the solar PV program exceeds 1% of
the total cost of electricity for retail suppliers in a year.

e The SACP increased substantially:

SACP ($/ M\H) SACP ($/ M\H)
2007 REPSA 2010 REPSA
2010 250. 00 400. 00
If existing SACP was 300. 00 450. 00
paid in prior year
If existing SACP was 350. 00 500. 00
paid in prior year

o Retail Electric Suppliers can obtain 10% “extra SREC credit” from
Del aware-sited solar installations where at |east 50% of the
renewabl e energy equi pnent is manufactured in Del aware and/or the
facility is constructed or installed with at least 75% in-state
wor kf or ce

e Subject to certain limtations, the REPSA targets now apply to
muni ci pal utilities and rural electric cooperatives.

(SS 1 to SB 119 anending 26 Del. C. 8354(a), signed on July 29, 2010).
37. The White Cak Contract SREC price was bel ow the SACP | evel s
existing at the tinme the parties negotiated and executed it.
According to NEQ while an increase in the SACP would not
significantly affect long-term SREC pricing for a utility-scale solar
PV project, it creates additional benefits: First, the alternative —
spot market SREC purchases — would likely result in higher costs to

Del marva ratepayers. Second, the increased demand associated with the

¥ The 2010 anendnent quadruples Delmarva’s SREC obligations for
compliance years 2011 and 2012, and triples its obligation for
compl i ance year 2014 -years in which the SEU woul d be purchasing 5, 500
SRECs under the original SEU Contract. (Ex. 7 at 18).
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increased SREC obligation and the expansion of that obligation to
municipal wutilities and electric cooperatives will also put upward
pressure on SREC prices, particularly on spot SREC prices. (I1d.).

3. The Reasonabl eness of the Wite Cak Contract’s SREC

Price Based on Wite Oak’'s Revenue Contracts, Cost
Data, and Energy and Capacity Price Projections.

38. NEO reviewed price, cost and performance information (nuch
of which was confidential) from Delnmarva, LS Power and Dover,
including LS Power’s cost, output and revenue information based on its
review of Wiite Oak’s revenue contracts with Dover, Delmarva, DEVMEC
and the SEU; and Dover’s energy and capacity value pricing vis-a-vis a
May 2009 mar ket forecast that Pace prepared. NEC performed additional
research to place that forecast in context relative to current market
conditions. Last, NEC conpared the Wiite OGak Contract SREC pricing to
the Dover and DEMEC contract SREC pricing in the context of each
contract’s overall ternms and conditions. (Id. at 19). In this
regard, NEO reviewed (1) the total revenues that Wite Cak would
receive if it achieved the planned output wusing its base case
technol ogy and configuration and (2) cost as reflected in a pro form
LS provided to Pace in Novenmber 2009. NEO used an 8% di scount rate to
calculate the levelized all-in $ MM revenues from all of the Wite
Cak contracts, and then conpared the energy revenues Wite Oak woul d

get wunder its contract with Dover (which reflects both energy and

¥ On the other hand, such increased demand could be nitigated or
reversed if the State Energy Coordinator inplenments the 1% cost cap
provi si ons. (Ex. 7 at 18). As NEO observed, however, the potential
to freeze the SREC percentage obligation should have no inpact on
whet her the Conm ssion shoul d approve the SEU Contract. (I1d.).
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capacity values),®

and calculated the levelized value of the energy
and capacity revenues. This anmpbunt was subtracted from the all-in
$/ MMH revenues to obtain the average renewable premium (or SREC
val ue. (1d.).*® The resulting average SREC price was slightly |ess
than the SREC price in the Del marva/ White Cak Contract. (1d. at 20).

39. Second, NEO conpared the energy price enbedded in Wite
Cak’s Dover contract to Pace’'s My 2009 forecast. Cn a levelized
basis, the Dover/\Wite OCak energy pricing was “nodestly |ess” than the
conbi ned energy and capacity estinates in the forecast. NEO t hus
concluded that the “’revenue requirenment’” applicable to the SREC
renewabl e prenmium was reasonable in the context of the cost/revenue
structure of the Sun Park and the Wiite Qak revenue contracts. (1d.).

40. Next, NEO reviewed forward market information for on-peak
energy, natural gas and capacity for Delaware to ascertain whether
there had been any substantial changes since the Pace forecast. Based
on its review, NEO concluded that it was appropriate to use Pace’'s
forecast to evaluate whether the Delnmarva/VWiite Oak Contract SREC
price reasonably reflected the Sun Park’s renewable premium (1d.).

41. Last, NEO reviewed the differential between the conbined
SREC and O&M paynents in the Dover and DEMEC contracts conpared to the

White OGak Contract SREC price. The conbi ned SREC/ O&M paynents in the

> This is because the addition of the Sun Park wll reduce Dover’s
capacity obligations under PIMrules. (Ex. 7 at 19).

' For purposes of this calculation, NEO treated the projected anmounts
that Dover and DEMEC would pay for actual fixed O8M costs as part of
the renewable premum not as part of the -energy value. NEO
understood the parties treated the actual fixed O8M costs the sane
way. (Ex. 7 at 19-20).
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Dover and DEMEC contracts were substantially lower than the $216.70
price on a $/ MM basis, but the following facts explained and
justified those differences: (1) Delnmarva was not taking the risk that
Wite Cak’s actual O8&M costs would be higher than projected; (2) the
Vhite QGak Contract requires White Cak to post security (unlike the
Dover/ DEMEC contracts); and (3) the Wite Oak Contract contained
stricter performance standards than the Dover/DEMEC contracts. NEO
al so noted that another reason for the pricing differential was that
Dover, not Del marva, had initiated the transaction.' (Id. at 20-21).

42. Based on these factors, NEO concluded that t he
Del marva/ White Gak Contract SREC pricing appeared to reflect a
reasonabl e renewable premum (1d. at 21).

4. Mar ket Data for Long- and Short-Term SREC Prices.

43. Short-term SREC prices depend on supply and denmand
conditions at particular points in time. NEO observed that prices may
be highest during the initial years of a REPSA requirenment, especially
when mninmum | evel s were established without considering the economc
potential of solar installations in those initial conpliance years or
were deliberately set high to provide greater incentives for
installing solar facilities. For Delaware conpliance year 2010,
Del aware spot SREC auction prices ranged between $200-$250 from July
2009 through April 2010, and in the past two nonths, SREC prices

traded in the $255-$300 range. (ld. at 22).

Y NEO explained that it is not wunusual for the initiator of a
transaction involving nultiple parties to obtain a somewhat better
deal. (Ex. 7 at 21).
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44. There was a limted amount of market data for SRECs for
Del aware REPSA (and other PJM states’) conpliance purposes for
conpliance years 2011 and beyond. However, NEO testified that the
forward market published online by SRECTrade®® could be a “reasonably
good indicator” of forward markets assuming a sufficiently large
guantity of SRECs being traded and no attenpt to manipulate the
mar ket . As of August 2, 2010, SRECTrade showed 25 SRECs bid/offered
for Delaware conpliance years 2011-15, 10 SRECs bid/offered for
Del aware conpliance vyears 2015-19, and 5 SRECs bid/offered for
Del aware conpliance years 2020-26. The website also showed forward
market prices in the range of $280. (Id. at 21-22). Thus, although
there was little information about |ong-term Delaware solar SREC
prices, NEO concluded that the existing information supported the
reasonabl eness of the Wiite OGak Contract price. (ld.).

5. QG her Information to Assess Wiite Oak SREC Pri ce.

45, Gven the lack of relevant narket information, NEO
evaluated the build-up of LS Power’s cost information (including
equi pnment costs) and checked the unleveraged return on investnment in
light of the expected revenues from its various revenue-generating
contracts. (1d. at 22). NEO found the equipnment costs, capacity
factor and ot her proj ecti ons reasonable based on available
i nformati on. NEO also determ ned, based on its own experience and
confirmed by a consultant specializing in financing renewabl e energy

projects, that the resulting unleveraged rate of return (taking into

¥In a forward market, parties bid to buy and offer to sell SRECs over
periods of conpliance years. (Ex. 7 at 21).
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account use of the Treasury tax grant instead of the investnent tax
credit) was within a reasonable range for obtaining financing. (1d.).

46. NEO also examined the Vernont Public Service Board s
(“VPSB") recent efforts to establish standard offer prices for
resources qualifying for Vernmont's  Sustainably Priced Energy
Enterprise Devel opnent (“SPEED’) program®® Vernont’s standard offer
prices are essentially the all-in prices on a $ MW basis to be paid
to project developers based on assunptions and estimates of cost,
capacity factor, tax treatnent and other itens. A separate all-in
price is determned for each type of renewable resource. NEO
testified that the results of Vernont's proceeding could be used to
conpare the reasonableness of the all-in $ MW revenue of the Sun
Park, which in turn could be used to assess the reasonabl eness of the
Del marva/ White Oak Contract SREC pricing. (I1d. at 23).

47. The Vernont analyses and all-in $/ MM standard offer
pricing were calculated to enable developers to cover their
construction, financing and O&M costs and a return to equity hol ders.
Using an assunption of 2.2 MM for a solar PV project, the VPSB
concluded that a 24¢/kwh ($240/MM) price should provide sufficient
revenues to support developnment of solar PV resources in Vernont.
(Id, citing January 15, 2010 Order in Docket No. 7533). This was |ess
than the all-in levelized price NEO calculated for the Sun Park; thus,
NEO anal yzed the Vernont assunptions to determine if they would apply

and be available in Delaware to developers |like Wite Gak. (1d.) NEO

¥ SPEED resources consist of in-state renewable resources, including
solar PV. (Ex. 7 at 22).
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found two differences t hat , when adjusted for, reduced the
differential to a “relatively small” anount: (1) wunlike Delaware,
Vernont has a state incone tax credit for renewable resources built
there; and (2) Vernont’'s financial assunptions appeared “sonmewhat
constrained.” (1d.). Based on this analysis, NEO concluded that the
White Oak Contract SREC price was reasonable. (1d.).

48. Finally, NEO exam ned data for wutility-build options. I't
noted that nost solar projects in the md-Atlantic states were smaller
custoner-sited installations, and that al though investor-owned
utilities in Massachusetts and New Jersey were contenplating solar PV
installations, the Sun Park was likely to continue to be the |argest
solar PV project of its kind in the region. (rd.). Thus, based on
its review of regional utility involvenment and investnent in, and the
underlying costs of, solar projects, NEO found “nothing inconsistent”
with its overall conclusions regarding the reasonabl eness of the Wite
Cak Contract SREC pricing. (ld. at 24).

6. Rate Inpact Limt.

49, Last, NEO exanmined the likelihood and inpact on the Wite
Gak and SEU Contracts of inplenmenting the REPSA anendnent freezing the
m ni rum SREC percentage requirenent under certain circunstances, which

NEO not ed appeared to be discretionary rather than mandatory.? (1d.).

® Section 11 of SS 1 to SB 119 provides that “[t]he State Energy
Coordinator, in consultation with the Conmission, nay freeze the
m ninum cunul ative solar photovoltaics requirenment for regulated
utilities if the Delaware Energy O fice determnes that the total cost
of complying with this requirenment during a conpliance year exceeds 1%
of the total retail cost of electricity for retail electricity
suppliers during the same conpliance year.”
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NEO found it unclear whether the denom nator — “the total retail cost
of electricity for retail electricity suppliers” — meant purchased
power costs? or total costs, including distribution charges. NEO also
observed that the nunmerator - “total cost of conpliance” - included
“costs associated with any ratepayer funded state solar rebate
program SREC purchases and solar alternative conpliance paynents,”?
but NEO was wunfamliar wth any such costs or cost estimates.
Furthernore, forecasting when the 1% |l evel mght be reached depended

on several assunptions, including: (1) types of total retail cost of

electricity for retail electricity suppliers costs to include; (2)
forecasting appropriate levels of such costs; (3) forecast average
SREC/ SACP conbi ned paynment levels; and (4) forecasting ratepayer-
funded state solar rebate costs. (1d.). To provide a “rough sense”

of when the 1%l evel m ght be reached, NEO assuned the follow ng:

Denom nat or :

e Types of costs: average cost per MMV paid
by Lelmarva for SOS full requirenents plus
added cost of SREC/ SACP purchases.

e Assuned cost | evel : $91. 61/ MM in
compliance year 2010, escalating at 2.5%
per year plus increnental SREC costs at
$216. 70/ SREC.

Numer at or :

e SREC cost at $216. 70/ SREC (no escal ati on)

e Solar rebates included equal $0.

(1d.)

2 NEO cited the REPSA anendment adding 26 Del. C. 8363(g), which
applies to runicipal electric conpanies and el ectric cooperatives.

2See Section 11 of SS 1 to SB 119, adding 26 Del. C. 8354(i).
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50. Using these assunptions, NEO calculated that the 1%
threshol d woul d be reached in conpliance year 2013, which would freeze
the conpliance requirenent at 0.60% (ld. at 25-26 and Table 4). In
this event, Delnmarva’'s SREC purchases from the Wite Gak Contract
woul d be substantially less than its total SREC obligations, with or
wi thout its banking obligation with the SEU. (lId. at 26 and Table 5).
NEO noted that Delmarva’s average SREC purchase price |evel could be
significantly higher than $216.70, which would further pressure the 1%
threshold, and this would be especially true in the early conpliance
years of the SEU Contract, which would tend to increase the Iikelihood
of reaching the 1% level (all other things being equal). (rd.).
Simlarly, if average wholesale prices escalated at less than 2.5%
annual ly (a possibility since the nost recent whol esale price was |ess
than the average for the last three years), there would be additional
pressure on reaching the 1% |evel. (Id. at 26 n. 37). NEO not ed
however, that it had not included costs associated with Delnmarva's
purchase of energy and RECs pursuant to its wind PPAs. (1d.).

51. NEO then reviewed the terms of the Wite Cak and SEU
Contract s. (Id. at 27-30). Wth respect to the Wiite Gak Contract,
NEO identified certain differences between it and Delmarva’s w nd
PPAs: (1) the Wiite Oak Contract did not require devel opment security
at the time of contract execution or followi ng Comr ssion approval
(2) White QCak’s obligations were contingent on obtaining governnental
approvals and financing; and (3) Wite QGak's liability was limted
during the operating period. (ld. at 29). Al t hough such provisions

were not typical in contracts entered into by investor-owned utilities

32



PSC Docket No. 10-198 Order No. 7836 Cont’'d

after a conpetitive bidding process, NEO noted they were “not unheard
of either.” (rd.). In this regard, NEO pointed out that Del marva
began negotiating wth Wite Qak after Wite Gk had started
negotiating with Dover, and so they started on terns proposed by Wite
Cak based on the status of its negotiations w th Dover. (1d.). In
this context, NEO concluded that the terns and conditions of the Wite
Gak Contract were not unreasonable, especially considering the Sun
Park’s low risk profile (a relatively short developnment and
construction period and relatively high probability that it would be
built) and the fact that the contract was for SRECs only. (1d.).

52. Based on all of its analyses, NEO concluded that the
original Wite Gak Contract pricing and terns and conditions were
reasonable and in the public interest pursuant to 26 Del. C §1007(b).
(Id. at 34; Tr. at 37).

53. NEO did not reach the sane conclusion regarding the
original SEU Contract, however. It noted that Del marva had provided
two reasons for entering into this contract: (1) the risk that sonme of
the SRECs it was purchasing from Wiite Oak would expire; and (2)
purchasing the additional amounts of SRECs in the early years would
remove it from the SREC nmarket, which would affect the market’'s
viability since Delmarva is the |argest potential SREC purchaser in
Del awar e. (Ex. 7 at 31). Absent Delmarva's desire to continue to
participate in the SREC nmarket in the early years of the Wite Qak
Contract, the SEU Contract would have been unnecessary prior to the
REPSA anendnents; furthernore, even if Delmarva’'s SREC requirenents

decreased due to SOS custoner mgration, Del marva would have been able
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to sell wunused SRECS to other conpanies having SREC obligations for
which the Wiite OGak SRECs woul d qualify, including conpanies providing
service in surrounding states. (ld. at 31-32 and Tabl e 6).

54, NEO concluded that the REPSA anendnents “substantially
eroded” the justification for the SEU Contract. (Id. at 32). As
previously discussed, the REPSA anendnents greatly increased SREC
requirements for conpliance years 2011 through 2013. As a result,
banking will only be required for conpliance year 2011; Delmarva will
need all of the Wiite Gak SRECs for conpliance in years 2012 and 2013
and will also have to secure additional SRECs in those years to neet
its obligation. Therefore, NEO found, Delnarva would only have been
out of the SREC market in conpliance year 2011 (assum ng Del marva did
not use its ability to bank SRECs). Furthernore, the REPSA anendnents
i npose a conparabl e renewabl e energy standard for nunicipal utilities
and electric cooperatives, which should provide additional liquidity
to the Delaware SREC market by adding demand from these new buyers.
(rd.). Finally, the SEU Contract would exacerbate the potential that
Del marva woul d reach the 1% SREC cost cap during the 2011-2014 period
since Delmarva would likely have to replace the 5,500 SRECs/year that
the SEU is purchasing with higher-priced SRECs. (Id. at 33).
Consequently, NEO found that the benefits of the SEU Contract appeared
to be “small” and were “outweighed by the costs of financing the

arrangenent . ” (rd.). Thus, NEO reconmended that the Conmi ssion
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either reject the original SEU Contract entirely or reduce the banking
arrangenment on the order of 90% (Id.; Tr. at 37-38).7%

DPA's Comments on Staff Report

55. The DPA recommended that the Commission adopt Staff’s
Report and direct the parties to inplenent the recommendations in the
report. The DPA stated that it had no reason to believe that the SEU
Contract was unreasonable when it was negotiated, but the REPSA
anmendnents nmade it “superfluous and would |oad additional, now
unsupportabl e costs, originally intended to mtigate the risks [of]
the project, onto the back of Delaware ratepayers.” (Ex. 9).
Furthernore, the risk that the Wite Oak SRECs would “’tine out’” was
“no longer even renote speculation.” (1d.). Accordingly, the DPA
concluded that approval of the Delnmarva/ SEU Contract would produce
unj ust and unreasonable rates. (I1d.).

Del marva’'s Conments on Staff’'s Report

56. While Delnarva disagreed with NEO that the RFP process by
whi ch Dover selected VWhite OGak was not “robust” and that Del narva

shoul d have conducted its own RFP process (Ex. 8 at 1-3), ?* it agreed

# NEC noted that if the Conmission adopted either alternative, the
VWite OGak Contract would have to be nodified. Furthernore, if the
Commi ssion rejected the SEU Contract, both it and the SEU Wite OGak
contracts would term nate according to their ternms. (Ex. 7 at 33).

2% |In particular, Delmarva noted that the Conmission has previously
approved contracts that were the result of on “all source” RFP. (EX.
8 at p. 1). In addition, with respect to Staff’s suggestion that
Del marva conduct its own RFP, Delmarva noted that the solar projects
it had considered were |less than 2 MN each and woul d not have produced
comparabl e results. (Ex. 8 at pp. 2-3). On the other hand, NEO did
not suggest that Delmarva |limt the size of projects to be considered
pursuant to an RFP to 2 MV
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with NEO s conclusion that the ternms and pricing of the Wite QCak
Contract were reasonable and in the public interest. (ld. at 3).

57. Del marva contended that the SEU Contract was reasonable and
in the public interest even after the REPSA anmendnents because “it
allows Delmarva to be a robust player in the energing solar power
market in Delaware” and allows Delmarva “to fulfill its SREC
obligations in future years at the current fixed price in the SEU
Contract.” (1d. at 4). Del marva noted that it was the |[argest

potential custoner for Delaware SRECs and that it nust procure SRECs

“on an ongoing and largely uninterrupted basis” in order for the
Del aware solar market to be viable. (lId. at 4-5). Thus, the SEU
Contract was necessary for it to be a “player” in the Delaware SREC
market to encourage the developnent of that market. (Id. at 5).

Del marva contended that the policy provisions of the REPSA anmendnents
— to establish a nmarket for electricity from renewable resources in
Del aware and reduce the cost of renewable energy - supported its
position, because it would be difficult to achieve those policy
objectives if Delmarva were out of the SREC narket wuntil 2012.
Finally, Delmarva contended that the SEU Contract allowed it to
purchase SRECs in 2015 and 2016 at a fixed price rather than future
hi gher prices, which would benefit its SOS custoners. (ld. at 5-6).

Del aware Sol ar Energy Coalition Coorments on Staff’s Report

58. The DSEC stated that the Sun Park represented “the
trenendous forward progress our State has made in its sustainable,
clean energy policy goals ...~ (Ex. 10 (DSEC) at 1). The DSEC

anticipated that wupon its conpletion, the Sun Park would propel
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Del aware to the forefront of the solar energy industry on both a per
capita and absolute basis, although it admtted that the size of the
Sun Park created “near-term conplications for the industry.” (rd.).
The DSEC di sagreed that the REPSA anendnents elimnated or dimnished
the benefits of the SEU Contract, stating that: (1) the Sun Park
doubl ed the existing solar supply in Delaware; (2) the supply of SRECs
from the Sun Park included those being purchased by Dover and DEMEC
and (3) it was “not conceivable that the authors of the recently-
enacted RPS legislation were not fully aware of the inpact of the
SEU s [Sun Park] role on the SREC supply and demand bal ance.” (1d. at
1-2). Thus, the DSEC argued, “in order to avoid choking off the
Del aware solar industry’'s growh just as it has devel oped sustainable
monmentum and to ensure that the legislated intent of the recent
revisions to the RPS is maintained, the SEU nust be allowed to provide
this SERC i nventory bal anci ng and managenent role.” (1d. at 2).

59. The DSEC argued that NEO mi sconstrued the REPSA anmendnents’
1% rate increase trigger provision. According to the DSEC, the
Ceneral Assenbly intended to protect ratepayers from a spike in rates
on a year-to-year basis, so the 1% cap applies to the inpact of
conpliance within a given fiscal year. (rd.). The DSEC contended
that NEO conpounded its “error” by conparing the cost of the SREC to
the wholesale cost of electricity even though the appropriate
conparison is the retail rate. Finally, the DSEC asserted that “it
defies logic that the legislators would institute a cap that would

effectively halt the growth of solar projects within four years — as
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cal culated by NEO using their flawed approach — and at the sanme tine
increase their legislated requirenent.” (1d.).

SEU Comment s and Testinony on Staff’s Report

60. The SEU submitted comments and prefiled testinony from John
Byrne, Ph.D., D stinguished Professor of Energy and dinate Policy at
the University of Del aware. Dr. Byrne is also the Director of the
Uni versity's Center for Energy and Environnental Policy, and is expert
in the area of renewable energy. Dr. Byrne is a co-chair of the SEU s
Oversight Board and a nenber of that Board s Executive Conmittee.
(Ex. 12 (Byrne) at 1). In his testinony, Dr. Byrne adopted the
factual assertions in the SEU s comments as his owmn. (l1d. at 2).

61. The SEU objected to NEO s recomrendations regarding the
ori gi nal SEU Contract. First, it identified t wo of its
responsibilities as pronoting the developnment of renewable energy
resources in Delaware and stabilizing the Del aware SREC mar ket . ( Ex.
11 at 3). The SEU contended that the SEU Contract would assist in
achieving both of those goals, and would benefit Del aware custoners
financially in the long run. (1d.).

62. The SEU described the genesis of the Sun Park and its
importance to Delaware and its citizens with respect to increased
diversity of electric supply, local air quality, protection against
price volatility and supply disruption, the local econony and
Del aware’ s sol ar industry. (Id. at 4). The SEU contended that the
contracts anong Del marva, Wite Cak and the SEU, which “took nonths to

negotiate,” represented “the best judgnent of the parties in terns of
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the current and future SREC nmarket and the needs of Delmarva to
purchase SRECs” under the REPSA.” (1d.).

63. The SEU argued that the SEU Contract was in the public
interest for several reasons. First, if Delmarva could satisfy nost
or all of its SREC obligation fromthe Sun Park, it would not have to
invest in other solar projects in Del awnare. This would cause the
solar industry to |ose approximtely $6,142,777 that Delmarva would
ot herwi se have invested in SREC purchases from 2011-2014, which would
be a “serious blow to that industry. (ld. at 5 7 and Exhibit A).?
Second, rejecting the SEU Contract would drive SREC prices up
substantially, which would detrinmentally affect Delmarva and its
custoners in the 1ong-run. (rd.). Third, if the SEU did not
participate in the Sun Park project, the demand for smaller solar
projects over the next five years would decelerate because “an
i mportant share of SREC sales that could go to projects of 300 kW or
less will be lost,” which would "seriously hanper” solar industry
growh even as SREC requirements were rapidly increasing. (l1d.).
Thus, although it acknow edged that Delmarva SOS custonmers would save
sone $710,000 from rejection of the Contract, the SEU clainmed that
t hose custoners would run the risk of much higher SREC prices in the
future “because the solar industry would not grow as it otherw se
woul d have,” thus requiring ratepayer funds to be used in future years
to fund out-of-state projects for Delmarva to neet its REPSA

obl i gati ons. (Id. at 5-6). The SEU argued that the negative inpact

®The $6.1 nmillion anount is the product of $275/SREC and the anount of
SRECs that Delnmarva would inplicitly have purchased fromthird parties
from2011-14 as a result of its banking arrangenent with the SEU
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woul d be hardest on Delaware conpanies providing small- to nediun-
scale (less than 100 kW solar applications to households and
busi nesses, whose SRECs are currently selling for $275 or greater.
(l1d. at 7). These negative inpacts outweighed the $710,000 benefit to
Del marva SOS custoners (which the SEU contended namy hnot even
materi ali ze because Delnmarva needed many nore SRECs to satisfy its
REPSA obligations), and denonstrated that the Delmarva/ SEU Contract
was in the public interest. (1d. at 7-8).

64. Next, the SEU contended that NEO had inappropriately
substituted its business judgnment for that of Delnarva and the SEU.
(ld. at 8-9).

65. Finally, the SEU argued that NEO “misapplie[d] and
msinterpret[ed]” the intent of the recent REPSA anendnents. The SEU
asserted that the General Assenbly was “well aware” of the SEU
Contract when it enacted the REPSA amendnents, and that NEO s
reconmendati on would “frustrate the very purpose” of the anmendnents
“by forcing Del marva, against its own business judgnent,” to purchase
additional SRECs from the Sun Park rather than other new Del anare
solar projects. (ld. at 9-10).

THE EVI DENTI ARY HEARI NG — THE AGREEMENT | N PRI NCI PLE

66. On August 17, 2010, we conducted an evidentiary hearing to
consider the White Cak and the SEU Contracts. At that hearing, the
parties advised us that they had reached an agreenment in principle
(“AlP") resolving Staff’'s and the DPA's concerns with the original SEU

Contract, and that although the AP had not yet been reduced to
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witing, the parties were confident that they would be able to do so
in atinmly manner.

67. Collin O Mara, Secretary of the Departnent of Natural
Resources and Environnental Control and a nenber of the SEUSs
Oversight Board Executive Committee, described the AP on the record.

The salient provisions of the AIP are as foll ows:

e The volune of SRECs that the SEU will purchase from Wite Qak
for banking purposes was reduced from 22,000 to 10,700 (an
approxi mate 51.4% reduction fromthe original contract);

e The SEU will purchase 7,000 SRECs in the first year of the Sun
Park’s comercial operation and 3,700 SRECs in the second year
(instead of purchasing 5,500 SRECs in each of the first four
years) at $216.70 per SREC,

e In year 4, Delmarva will purchase from the SEU 2,700 of the
banked SRECs at a price of $231.70 per SREC (a reduction of
approximtely 7% fromthe original contract price of $249);

e In year 5 Delmarva will purchase from the SEU 3,500 of the
banked SRECs at $231.70 per SREC

e In year 6, Delmarva wll purchase the renmmining 4,500 SRECs
fromthe SEU at $231.70 per SREC.

e |f Delmarva is unable to purchase SRECs at or bel ow $275/ SRECs
in the first two contract years due to the banking
arrangenent, Delmarva woul d not purchase the SRECs from third
party suppliers and the SEU would effectively sell the Wite
OCak SRECs back to Delmarva at the $216.70 contract price
(there was no simlar provision in the original contract).

Id. at 26-30.

68. Each of the parties proffered a witness who testified that
the AIP was in the public interest. Secretary O Mara, testifying for
the SEU, stated that the AP recognized and accommodated the parties’
competi ng concerns. First, by substantially reducing the nunber of
SRECs to be purchased and banked by the SEU, as well as the timng of

t hose purchases and the price at which Del marva woul d repurchase them
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it alleviated Staff's and the DPA's concern that the SEU Contract
would result in higher prices to SOS custoners in |light of the REPSA
anmendnent s because Del narva woul d have to purchase higher-priced SRECs
in the spot narket. It further protected SOS custoners by including
the cap during the first two years of the contract. The AP
accommpdated the desire of Delmarva, the SEU and the DSEC that
Del marva be active in the SREC market in the initial years of the
VWite OGak Contract to encourage devel opnent of additional solar PV
installations and recognize the legislative goals of the SEU and the
REPSA. He added that the AP would create jobs in Delaware as
additional solar PV installations are constructed. (Tr. at 28-30).

69. denn More testified on behalf of Delnmarva. He echoed
Secretary O Mara's description of the benefits of the AP and the
reasons it was in the public interest. He also testified that the
VWite Gak Contract was in the public interest, especially in light of
the REPSA anendnents increasing the quantity of SRECs necessary for
conpliance, and in light of the State’'s policy to encourage renewabl e
energy. He noted that the Wiite QOak Contract would have to be
nodified to reflect the changes to the SEU Contract reflected in the
AlP, and that Delnmarva expected to be able to submt the revised
contracts for the Conm ssion’s consideration quickly. (Tr. at 20-23).

70. Dale Davis, DSEC President, testified that the DSEC
supported the AIP. (Tr. at 30-31).

71. M chael D. Sheehy, Deputy Public Advocate, testified on
behal f of the DPA. M. Sheehy stated that he was intimately invol ved

in the negotiations with Del marva, Conmi ssion Staff and the SEU that
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led to the AIP. He testified that the AIP was in the public interest
because it protected Delmarva’s SOS custoners from paying rates that
i ncluded higher prices for SRECs than Del marva woul d have paid under
the White Cak Contract, while still allowing Delmarva to participate
in the SREC market and encourage the devel opnent of additional solar
PV facilities in Delaware. (Tr. at 32-33).

72. Barry Sheingold of NEO testified on behalf of the
Commi ssion Staff that the both the Wiite CGak Contract, as it would be
anended, and the AIP were in the public interest. As for the Wite QGak
Contract, the anticipated changes in the nunber of SRECs being
purchased from Wiite Qak resulted in a direct savings of $364,990 to
SOCS custoners, conpared to the original Wite Oak Contract. He
testified that as nodified, the Wite Oak Contract was reasonabl e and
in the public interest for the same reasons set forth in the Staff
report. (Tr. at 39-40).

73. M. Sheingold testified that the AIP with respect to the
SEU Contract was also in the public interest. First, he reiterated
the changes in the SEUs purchase and banking obligations, and
testified that the total direct cost of the SEU Contract would be
reduced from $710,600 under the original Contract to $160,500 under
the AIP, a net cost reduction of $550, 100. Second, M. Sheingold
stated that in the course of discussions with SEU Staff and DPA
representatives, the SEU had provided informati on showing a reasonabl e
likelihood that a sufficient supply of solar PV projects in Del aware

woul d exist to neet the amended REPSA SREC requirenments in the 2011-12
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compliance year, even considering the SEU s banking of 7,000 SRECs
fromthe Sun Park. (Id. at 40-41).

74. Third, M. Sheingold pointed out that the AP s cap
nmechani s addressed a mmj or concern that the original SEU Contract had
not: that the banking arrangement would increase demand at a tine of
insufficient supply, resulting in (a) Delmarva having to pay the SACP
in the event there were no SRECs in the market to purchase or (b)
Del marva having to pay a high price for SRECs, perhaps approaching the
SACP, for SRECs purchased in the spot market. Unlike the original SEU
Contract, the AIP has the flexibility to take narket conditions into
account in terms of its inplenentation, and in M. Sheingold's
opinion, nitigated the risk of there being high indirect costs
associ ated with the banking arrangenent. (I1d. at 41-42).

75. At the conclusion of the presentation of the evidence, we
left the record open for the submi ssion of the revised Wite Oak and
SEU Contracts as Exhibits 13 and 14. W received those contracts on
August __, 2010, at which tinme we closed the record. Thus, the record
consists of 14 exhibits and a verbatimtranscript of the testinony and
our deliberations on August 17, 2010.

THE REVI SED SEU AND VHI TE QAK CONTRACTS

76. During the discussion of the specific changes to the SEU
Contract, an issue arose regarding the AIPs $275 trigger price at
which Delnmarva could begin to repurchase SRECs from the SEU
Specifically, the SEU noted that the SRECs produced by smaller-scale
solar installations (less than 2 MAN were selling at prices above

$275/ SREC, and that the $275/SREC trigger price would take Del marva
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out of the market for such SRECs, which would deter the installation
of such smaller projects. The parties negotiated a revision to the
AlP provision allowing Delmarva to accelerate its repurchase
requirements from the SEU if: (1) Delmarva is required to purchase
additional SRECs to fulfill its REPSA obligations and cannot purchase
SRECs from REPSA-defined “Sol ar Photovoltaic Energy Resources” of 2 MWV
or greater for less than $250; or (2) due to the wunavailability of
such SRECs, Delmarva would be required to make an SACP. (Ex. 14 at
83. 1(f)). | f Delmmarva purchases SRECs from the SEU pursuant to this
Section 3.1(f), its purchase requirenments in subsequent years wll be
reduced proportionately. (rd.). Q herwi se, the revised SEU Contract
incorporates all of the provisions discussed by Secretary O Mra.
(See paragraph 68 supra and Ex. 14).

77. The revised Wite QCak Contract (Ex. 13) reflects the
changes to the Delmarva/ SEU Contract as necessary. Additionally, the
revisions specify that the net generation capacity for the Sun Park
and “Denonstrated Capacity” shall not exceed 10.3 MN (Ex. 13 at
81.2).

78. The parties recognized that tine is of the essence in this
proceedi ng, and that a final, non-appeal able order is required for the
Wiite Cak to obtain financing and to begin construction of the Sun
Park. The parties have no desire to delay the start of the Sun Park,

and so have waived their right to appeal this O der.
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DI SCUSSI ON

79. 26 Del. C 8512 specifically authorizes us, and indeed
encourages us, to resolve contested matters through the use of
stipul ati ons and settl enments.

80. Under 26 Del. C. 81007(b), Delmarva, as the SOS supplier in
Del aware, is authorized to enter into short- and long-term contracts
to procure power to serve SOS custoners; however, it nust submt such
contracts to the Conm ssion for approval. Section 1007(b) further
directs us to approve Delmarva's request if we find that such approval
is in the public interest.

8l1. After reviewing the exhibits and the oral testinony at the
evidentiary hearing, we agree with the parties that both the revised
White Oak Contract (Ex. 13) and the revised SEU Contract (Ex. 14) are
in the public interest and should be approved. W agree with the
parties that the revised SEU Contract, which reduces Delmarva' s
banki ng obligations and accel erates the schedul e under which Del marva
will repurchase the SRECs, appropriately recognizes the effect of the
recent REPSA anendrments on the original ternms of that contract, and as
revised protects Delmarva’'s SOS customers from higher rates as a
result of Delmarva obtaining SRECs in the spot market or paying the
SACP. The new y-added provision that allows Delmarva to repurchase
SRECs fromthe SEU in the first two years of the contract if the price
Del marva would otherwise pay for SRECs exceeds a certain |evel
provi des additional protection to Delmarva SOS custonmers that was not
in the original SEU Contract. W also agree with the parties that the

revised SEU Contract will still enable the SEU to create a robust SREC
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market in Delaware and will help to achieve the General Assenbly’s
goal of encouraging the devel opnment of renewable energy facilities in
the state. We further note the benefits that the SEU descri bed: jobs,
stinulation of the Delaware solar PV industry, inproved air quality as
a result of renewabl e resources, and inproved public health.

82. Therefore, based on the evidence subnmtted and for the
reasons discussed above, we find that the Wite OGak Contract, as
revised (Ex. 13) and the SEU Contract, as revised (Ex. 14) are in the
public interest and should be approved. (Unani nous).

CORDER

AND NOW this 7'" day of Septenber, 2010, BY THE UNANI NOUS VOTE OF
THE COMM SSI ONERS, | T IS HEREBY ORDERED:

1. That the revised contract between Delnmarva Power & Light
Conpany and Wite OCak Solar Energy, LLC for the purchase of Sol ar
Renewabl e Energy Credits from the Dover Sun Park (Ex. 13) is in the
public interest and i s APPROVED.

2. That the revised contract between Delnarva Power & Light
Conmpany and the Del aware Sustainable Energy Wility (Ex. 14) is in the
public interest and i s APPROVED.

3. That the Comm ssion retains jurisdiction and authority to
enter such further Orders in this matter as nmay be deened necessary or
pr oper .

BY ORDER OF THE COWM SSI ON:

/s/ Arnetta MRae
Chair

/s/ Joann T. Conaway
Commi ssi oner
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ATTEST:

/s/ Alisa Carrow Bentley
Secretary

/s/ Jaynes B. Lester
Conmi ssi oner

/s/ Dallas Wnslow

Conm ssi oner

/sl Jeffrey J. dark

Conm ssi oner
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