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FINDINGS, OPINION, AND ORDER NO. 5833

A. BACKGROUND

1. In PSC Order No. 5767 (July 24, 2001), the Public Service
Commission (“Commission”) reopened Regulation Dockets Nos. 10 and 45
(as captioned above) in order to consider certain amendments to its
Rules For The Provision of Competitive Intrastate Telecommunications
Services (“Rules”), as proposed by Commission Staff. The proposed
amendments address Staff’s concerns regarding the application and
bonding requirements for certification of competitive local exchange
carriers and intrastate carriers. In addition, the ©proposed
amendments reflect certain changes that have occurred in federal and
state telecommunications laws.

2. By Order No. 5767, the Commission assigned the reopened

dockets to a Hearing Examiner and directed the Commission Secretary



to publish public notice of the reopening of the proceeding.?’
(Exhibit No. 1.) The public notice also included a deadline of
August 31, 2001, for the filing of initial comments.

3. Verizon Delaware Inc. (“Werizon”) and AT&T Communications
of Delaware, Inc. (“AT&T”) filed initial comments in support of
Staff’s proposed amendments to the regulations. (Exhibits Nos. 4
and 5, respectively.) The Association of Communications Enterprises
(“ASCENT”) filed comments objecting to the bonding requirement
(proposed Rule 4 (f) (1)) and requesting the addition of a waiver
provision for financially viable carriers. (Exhibit No. 6.) The
Cable Telecommunications Association of Maryland, Delaware &
District of Columbia did not file comments Dbut notified the
Commission of its intent to participate in the proceeding. (Exhibit
No. 7.) No other entity filed comments or requested participation
in the proceedings.

4. Because the initial comments raised only one issue, which
already had been addressed in the 2000 proceeding,? the Hearing
Examiner established an abbreviated schedule. That schedule

included an allowance for rebuttal comments, a proposed decision by

! The Commission Secretary caused notice of the proposed

revised rules to be published in the Register of Regulations,
on August 1, 2001, as required by 29 Del. C. § 10115. In
addition, the Commission Secretary mailed notice to: (1) all
prior participants in PSC Regulation Dockets 10 and 45; (2)
all persons who have made timely requests for advance notice
of such proceedings; and (3) the Division of the Public
Advocate.

2 Exhibit No. 6 at 1.



the Hearing Examiner, an exceptions period, and a single hearing to

be conducted directly before the Commission, on November 6, 2001.

5. Pursuant to the procedural schedule, Staff submitted
rebuttal comments on October 3, 2001. (Exhibit No. 3.) No other
participant filed rebuttal comments. An ASCENT representative,

however, informed the Hearing Examiner, by telephone, that ASCENT
did not intend to participate in the November 6, 2001 hearing.

6. On November 6, 2001, the Commission conducted a hearing,
pursuant to 26 Del. C. § 209(a). Staff moved into the record the
affidavits of publication of notice (Exhibit No. 1), 1ts proposed
rules (Exhibit No. 2), and its rebuttal comments (Exhibit No. 3), as
well as the initial comments of the other participants (Exhibits
Nos. 4 through 7.) No member of the public offered any comments at

the hearing.

B. SUMMARY OF THE PROPOSED AMENDMENTS
7. Under Part A of the Rules, which is entitled

’

“Certification and Regulation of Carriers,” Staff proposes changes
to Rule 4(b) and Rule 4(f) (1). Rule 4 (b) governs applications from
intrastate or local exchange carriers for a Certificate of Public
Convenience and Necessity (“"CPCN”), which authorizes such providers
to offer service in Delaware. Staff proposes to add the following
language to Rule 4 (b):

If the applicant fails to provide the required

information and exhibits within six months of

the application, the Commission may take

action to close this docket and the applicant

will forfeit its application fee.

(Exhibit No. 2, at 8.)



8. Staff proposes the Rule 4 (b) change in order to place a
time constraint on an applicant’s response to deficiency letters
from Staff. (Exhibit No. 3 at 2.) According to Staff, it spends an
inordinate amount of time following up on the failure of some
applicants to respond to deficiency letters. Id.

9. Current Rule 4 (f) (1) requires applicants with assets
totaling less than $250,000 to post a $10,000 performance bond,
which must be renewed annually. Staff seeks to change the bonding
requirement to include all applicants, regardless of their size.
(Exhibit No. 2 at 10.) The bonding requirement ensures that there
are funds available to cover advance payments made by customers, as
well as abandonment fees that are due when a carrier declares
bankruptcy or abandons service. (Exhibit 3 at 3.) Because
telecommunications providers of all sizes are at risk to declare
bankruptcy, or abandon service, Staff wishes to apply the bonding
requirement to all carriers.

10. The remaining proposed revisions serve to update Part B,

’

“Customer Election of Preferred Carrier,” to reflect changes that
have occurred in federal and state telecommunications laws.
(Exhibit No. 2 at 25-40.) The proposed revisions to Rules 15, 16,
17, and 18, which relate to changing a customer’s preferred carrier,
ensure that the Commission does not have to update its Rules every
time the Federal Communications Commission (“FCC”) makes a change to
its rules. When the Commission last approved the Rules, in PSC

Order No. 5521 (August 15, 2000), Part B mirrored the FCC rules.

Since that time, however, changes have been made to the FCC rules.



With the proposed revisions, the Delaware Rules will simply cite the
corresponding section of the FCC rules. In addition, Staff deleted
certain definitions under Rule 13 for terms that are no longer used
in the proposed Rules.

11. Staff also proposes a revision to Rule 19(d), “Refund and
Penalties.” Currently, Rule 19(d) allows the Commission to require
a carrier, who has caused an unauthorized change in a customer’s
choice of carrier (i.e., “slamming”), to refund any charges that
result from the unauthorized change. The proposed rule mandates
that the Commission require a refund under such circumstances, as
provided in 26 Del. C. § 924(c). In addition, the proposed Rule
19(d) refers to the FCC’s slamming rules and provides that the

Commission’s remedies are in addition to those included in the FCC’s

rules.
C. SUMMARY OF THE COMMENTS

12. In a one-page letter, Verizon indicated that it supports
the proposed revisions. (Exhibit No. 4.) In particular, Verizon

noted that by simply citing the FCC Rules, the Commission will
ensure that Delaware rules will change in concert with changes to
the FCC rules, without having to expend state resources to effect
each change. Verizon also asserted that the references to the FCC
rules will ensure that the Commission’s rules are consistent with
the FCC rules and that carriers, therefore, would not have to comply
with two sets of potentially different rules.

13. Also in a one-page letter, AT&T indicated that it

supports Staff’s recommendations and noted that the references to



the FCC rules in the proposed Rules make Delaware’s “slamming”

provisions consistent with the FCC’s. (Exhibit No. 5.)
14. In its initial comments, ASCENT objected to the bonding
requirement under proposed Rule 4 (f) (i). (Exhibit No. 6.) ASCENT

urged the Commission to include a provision that would allow a
company to seek a waiver of the bonding requirement once the company
is able to demonstrate financial viability and responsible customer
service for a sustained period of time. ASCENT argued that the
proposed revision to the bonding requirements aggravates the current
problems that carriers have with the bonding rules by retaining the
perpetual bonding requirement on smaller carriers while imposing a
new bonding requirement on the larger carriers. According to
ASCENT, a waiver provision would alleviate the current problems.

15. In its rebuttal comments, Staff argued that the bonding
requirement serves many purposes and that a waiver provision would
not be appropriate. (Exhibit No. 3.) The bond protects the
customers’ advance payments 1in the event that a carrier declares
bankruptcy or abandons service in Delaware. In addition, the
bonding requirement may serve to discourage carriers from seeking
certification when they do not intend to provide service to
Delawareans. Id. According to Staff, a number of companies have
filed applications just so they can proclaim that they are certified
in all fifty states, even though they have no intention of providing
service in Delaware.

16. In addition, Staff noted that the bond ensures collection

of the statutory $150 abandonment fee, which is due the Commission



upon abandonment of service. Id. As of the filing of its rebuttal
comments, Staff asserted that thirty-six companies had abandoned
service in Delaware in 2001. Since 1998, the Commission has
processed 162 applications to abandon service. Frequently, the
Commission is unable to collect abandonment fees, especially when a
company files for bankruptcy. Id.

17. Staff argued that a waiver for companies that are
financially viable would be inappropriate because a company that is
financially viable today may fail in the future. Id. As an
example, Staff cited the stock price of Winstar Communications,
Inc., which dropped from its high of $54.63 in 2000 to 14 cents in

April 2001, when it filed for bankruptcy protection.

D. FINDINGS AND OPINION

18. The Commission has the authority and Jjurisdiction to
promulgate and amend regulations under 26 Del. C. § 209(a) and 29
Del. C. § 10111 et seq.

19. Pursuant to 26 Del. C. § 209(a), the Commission may fix
“Just and reasonable” regulations governing any public utility. For
the reasons provided by Staff, and summarized above, the Commission
determines that all of the proposed revisions to the Rules (Exhibit
No. 2) are just and reasonable.

20. With one exception, the participants in this docket
support all of the proposed revisions. As outlined above, ASCENT
objects to the proposed bonding requirement, which would apply to

all applicants, rather than Jjust those with less than $250,000 in



assets. ASCENT recommended a waiver provision that would apply to
those carriers that could demonstrate sustained financial viability.
21. Staff, however, argued that the larger applicants,
including those that are financially viable at the time of the
application, are also at risk for either Dbankruptcy or for
abandonment of service in Delaware. The protection that a bond
offers, therefore, is necessary for even the larger carriers and,
consequently, no waiver for carriers who demonstrate financial
viability is appropriate. The Commission agrees with Staff and,
therefore, accepts Staff’s proposed bonding requirement and denies

ASCENT’s request for a waiver provision.

E. ORDERING PARAGRAPHS

Now, therefore, this 6™ day of November, 2001, IT IS ORDERED:

1. That the Commission adopts the Rules for the Provision of
Telecommunications Services, as amended, the exact text and citation
of which are attached hereto as Exhibit “A.”

3. That the Secretary shall transmit this Order, together
with  the exact text of the Rules for the Provision of
Telecommunications Service to the Registrar of Regulations for
Publication on December 1, 2001.

4. That the effective date of this Order shall be the later
of December 10, 2001, or ten days after the date of publication in
the Register of Regulations of the final text of the Rules for the

Provision of Telecommunications Services.



5. The Commission reserves the jurisdiction and authority to

enter such further Orders in this matter as may be deemed necessary

or proper.

ATTEST:

/s/ Karen J.

Ni cker son

Secretary

BY ORDER OF THE COWM SSI ON:

/s/ Arnetta MRae
Chai r

[s/ Joshua M Twilley
Vice Chair

/[s/ Donald J. Puglisi
Conmi ssi oner

[s/ Jaynes B. Lester
Conm ssi oner

/s/ Joann T. Conaway
Conmi ssi oner




EXHIBIT "A"

PUBLI C SERVI CE COMM SSI ON OF DELAWARE
RULES
FOR THE PROVI SI ON OF
TELECOVMUNI CATI ONS SERVI CES

Ef fecti ve: Decenber 10, 2001



PART A
CERTI FI CATI ON AND REGULATI ON OF CARRI ERS

Rule 1. Definitions.

(a) Rules shall nean these Rules, including PARTS A and B,
governing the provision of telecommunications services
i n Del awnar e.

(b) Carrier shall nean any person or entity offering to
the public Tel ecommuni cations service that originates
or termnates within the State of Delaware. The term
“"Carrier" does not include:

(i) any political subdivision, public or private
institution of higher education or nunicipal
corporation of this State or operated by their
| essees or operating agents that provi des
t el ephone service for the sole wuse of such
political subdi vi si on, public or private
institution of higher Ilearning or runicipal
corporation;

(ii) a conpany that provides tel ecomunications
services solely to itself and its affiliates or
menbers or between points in the sanme buil ding,
or between closely located buildings which are
affiliated through substantial comon ownership
and does not offer such services to the available
general public;

(iii) providers of domestic public land nobile radio
service provided by cellular technol ogy excluded
fromthe Conmmission’s jurisdiction under 26 Del

C. 8 202(c); and



(c)

(d)

(e)

()

(9)

(h)

(i)

(iv) Payphone service providers regulated by this
Commi ssion under Rules pronulgated in Regul ation
Docket No. 12.

CPCN shall nean a Certificate of Public Conveni ence

and Necessity issued by the Commi ssion.

Commi ssion shall mean the Public Service Conmm ssion of

Del awar e.

Conpetitive Local Exchange Carrier ("CLEC') shall nean

a Carrier, other than the Incunbent Local Exchange
Carrier, of fering and/ or provi di ng | ocal
t el ecommuni cati ons exchange services within the State
of Del awar e.

| ncunbent Local Exchange Carrier ("ILEC") shal | nmean

in Delaware Bell Atlantic-Delaware, 1Inc., and any
successor thereto.

Facilities-based Carrier shall nean a Local Exchange

Carrier that directly owns, controls, operates, or
manages plant and equi pnment through which it provides
| ocal exchange services to consuners within the | ocal
exchange portion of the public sw tched network.

Local Exchange Carrier ("LEC') shall nean a Carrier

of fering and/or providing | ocal tel ecomunications
exchange services (i.e., CLECs and ILECs); including
both facilities-based and non-facilities-based
Carriers.

Local Tel ecommuni cati ons Exchange Service shall nmean

non-toll, intrastate Tel ecommuni cati ons Ser vi ces

provided over a Local Exchange Carrier’s network,



(i)

(k)

(1)

i ncl udi ng, but not limted to, exchange access
services and basi c | ocal servi ces.
Resale shall nmean the sale to an end user of any
tel ecommuni cations service purchased from another
Carrier.

Tel econmmuni cati ons shal | mean t he transm ssi on,

between or anobng points specified by the user, of
informati on of the user’s choosing, wthout change in
the form and content of the information as sent and
received.

Tel ecommuni cati ons Service shall nean the offering of

tel ecormuni cations for a fee directly to the public
within the State of Del aware (originating or
terminating within the State, wi thout regard to how
the Carrier decides to route the traffic), or to such
cl asses of users as to be effectively available to the
public, regardless of the facilities used.

"Tel ecommuni cati ons Service" does not include:

(i) the rent, sale, |ease, or exchange for other
val ue received, of custoner prenises equipnent,
except for specialized terminal equipnment as
defined in 48 U S.C. § 610(9);

(ii) telephone or t el ecommuni cati ons answeri ng
services, paging services, and physical pickup
and delivery incidental to the provision of
information transmitted through electronic or
el ectromagnetic medi a, i ncl udi ng l'i ght

transm ssi on;



(iii) The one- way distribution of ent ert ai nnent

(iv)

services or informational services with no nore
than incidental custoner interaction required for
selection of such entertainment or information
services; and

Tel ecommuni cations service provided by either
primary cellular technol ogy or by domestic public
l and nobile radio service, even in the event that
such transm ssion originates or termnates in a

wireline tel ephone.



Rul e 2.

Rul e 3.

Applicability.

These Rules shall apply to all Carriers, as defined by
these Rules, and shall be construed consistently with Rule
3 of these Rules.

Application of and Conflict Wth Oher Rules, Requlations,
Tariffs and/or Price Lists.

(a) The ILEC

(i) The | LEC wil | remain subj ect to t he
Tel ecommuni cati ons Technology [lnvestment] Act
(TTIA), 26 Del. C  sub. Ch. VII-A and any
i mplemrenting regulations pronulgated by the
Commission during the term of its election
t hereunder. During such term the |ILEC shall not
be subject to the requirements of these Part A
Rul es; and

(ii) The ILEC has Carrier of last resort obligations
inits service territory.

(b) Tel ephone Service Quality Requl ations (Docket No. 20).

All  Carriers shall provide telephone service in
accordance with the Tel ephone  Service Quality
Regul ati ons the Conmi ssion adopted in PSC Regul ation
Docket No. 20, by Order No. 3232 (January 15, 1991) as
such may fromtinme to tinme be anmended, except to the
extent these Rules inpose obligations or grant
privileges inconsistent therew th.

(c) Negotiation and Medi ati on CGuidelines.

All Carriers nust abide by the Comm ssion’s QGuidelines

for Negotiations, Mediation, Arbitration and Approval



(d)

(e)

of Agr eenent s bet ween Local Exchange
Tel ecommuni cations Carriers (Order No. 4245).

Rul es of Practice and Procedure

The practice and procedure governing any proceedings
required or authorized by these Rules shall be as set
forth by the Commission's Rules of Practice and
Procedure adopted in PSC Docket No. 99-9, by Order No.
5057 (April 6, 1999) as the sanme may be hereafter from
time to tine anmended.

O her Rul es and St atutes.

These Rules shall prevail over any inconsistent
requirements inposed by prior Order or regulation of
the Comm ssion, except for Rule 3(a) preceding and
where expressly authorized by a Conmission Oder
granting a waiver. Al Carriers remain subject to any
and all applicable provisions of state and federal

| aw.



()

Tariffs or Price Lists.

To the extent that a tariff or price list of any
Carrier is inconsistent with these Rules, then, and in
that event, these Rules shall control, subject to Rule
3(a) preceding, unless where expressly authorized by a

Comm ssion Order granting a waiver.

Rul e 4. Certification.

(a)

(b)

Certification Requirenent.

No person or entity shall offer public intrastate or
| ocal exchange telecomrunications service within the
State of Delaware without first obtaining from the
Conmission a Certificate of Public Convenience and
Necessity authorizing such service. A Carrier
of fering tel ecomrunications service within the State
of Delaware without a CPCN duly issued by this
Conmi ssion is acting unlawfully and shall inmrediately
cease offering such service until a CPCN is granted.

Appli cati on.

An applicant for a CPCN shall file with the Conmi ssion
an original and ten (10) copies of an Application for
Certificate of Public Convenience and Necessity,
together with the statutory filing fee set forth in 26
Del. C. 8 114, as the same may fromtinme to tinme be
anended. Such application shall contain all the
informati on and exhibits hereinafter required and may
contain such additional information as the applicant
deens appropriate to denobnstrate to the Comn ssion

that it possesses the technical, financial and



(c)

(d)

operational ability to adequately serve the public and
that the public conveni ence and necessity requires or
will require the operation of such business. If the
applicant fails to provide the required infornmation
and exhibits within six nmonths of the application, the
Conmi ssion may take action to close this docket and
the applicant will forfeit its application fee.

Noti ce.

The applicant shall serve a notice of the filing of
such an application upon the Public Advocate, and to
such other entities as may be required by the
Commi ssion. The applicant shall provide public notice
of the filing of the application in two (2) newspapers
having general circulation throughout the county or
counties where service is to be offered in a formto
be prescribed by the Comm ssion.

Busi ness Li cense and Regi stered Agent.

An applicant shall denonstrate that it is legally
authorized and qualified to do business in the State
of Del awar e, including that it has recei ved
aut hori zation to do business issued by the Secretary
of State. An applicant shall provide the nane,
address, and tel ephone nunmber of its Del aware Resi dent
Agent . Following certification, all Carriers shall
pronptly notify the Commission in witing of changes
of Resident Agent or the name, address, or telephone

nunmber t hereof.



(e)

I dentification and Billing of Intrastate and

Interstate Traffic.

An applicant shall be required to set forth an
effective plan for identifying and billing intrastate
versus interstate traffic, and shall pay the

appropriate LEC for access at the LEC s prevailing
access charge rates. |f adequate neans of categorizing
traffic as interstate versus intrastate are not or
cannot be devel oped, then, for purposes of determning
the access charge to be paid to the LEC for such
undetermned traffic, the traffic shall be deened to
be of the jurisdiction having the higher access

charges and billed at the higher access charges.



()

Bonds.

(i)

(i)

Per f or rance Bonds.

Al applicants nust post a $10,000 performance
bond with Delaware surety and renew such bond
annual | y.

Carriers requiring deposits, or any form of

paynment in advance for service.

No Carrier shall require its customers in
Del aware to pay a deposit or pay or otherw se
provi de any security or advance as a condition of

service unless that Carrier first has filed with

the Commission a bond, issued by a corporate
surety licensed to do business in Delaware,
guaranteeing the repaynent of all cust omer

deposits and advances upon the termnation of

servi ce. The bond need not be filed wth the
application, but no CPCN wll be issued until
such bond is filed with the Comm ssion. The

anount of the bond shall be the greater of: (A
150% of the projected balance of deposits and
advances at the end of three years of operation

or (B) $50,000. If at any tinme the actual anount
of deposits and advances held by a Carrier
exceeds the bond, then the Carrier pronptly shall
file with the Conmission a bond with surety to
comply with the requirenent of the preceding
sent ence. A Carrier may petition for waiver of

the bond requirenent three years from the date

10



(9)

the certificate was issued and such waiver wll
be granted upon a denonstration of an adequate
operating history and financial resources to
insure the repaynent to custoners of any advance

payrments or deposits held.

M ni nrum Fi nanci al Requirenents for LECs.

(i)

(i)

Any applicant for certification as a facilities-
based CLEC shall denonstrate in its application
that it possesses a mninmm of $100, 000 of cash
or cash equivalent, reasonably liquid and readily
avai |l abl e;

Any applicant for certification to do business as
a non-facilities-based CLEC shall denonstrate in
its application that it possesses a nininmm of
$25,000 of cash or cash equivalent, reasonably

liquid and readily avail abl e;

(iii) Any applicant that has profitable interstate

(iv)

operations or operations in other states may neet

t he m ni mum fi nanci al requirements of

subparagraphs (i) and (ii) above by subnmitting an

audited balance sheet and incone statement

dermonstrating sufficient cash flow to neet the

above requirenents; and

An applicant may denonstrate cash or cash

equi val ent by the foll ow ng:

(A) Cash or cash equi val ent, i ncl udi ng
cashier’s check, sight draft, performance

bond proceeds, or traveler’s checks;

11



(B)

(O

(D

(B)

(F)

Certificate of deposit or other [liquid
deposit, with a reputable bank or other
financial institution;

Preferred stock proceeds or other corporate
sharehol der equity, provided that use is
restricted to mai nt enance  of wor ki ng
capital for a period of at |east twelve
(12) nonths beyond certification of the
appl i cant by the Conm ssion;

Letter of <credit, issued by a reputable
bank  or ot her financi al institution,
irrevocable for a period of at |east (12)
nmont hs beyond certification of t he
appl i cant by the Conm ssion;

Line of credit, issued by a reputable bank
or other financial institution, irrevocable
for a period of at least twelve (12) nonths
beyond certification of the applicant by
t he Conmm ssi on;

Loan, issued by a qualified subsidiary,
affiliate of applicant, or a qualified
corporation holding a controlling interest
in the applicant, irrevocable for a period
of at least twelve (12) nonths beyond
certification of the applicant by the
Commi ssion, and payable on an interest-only

basis for the sane period;

12



(h)

(G Guar ant ee, i ssued by a corporation,
copartnership, or ot her person or
associ ation, irrevocable for a period of at
| east twel ve (12) nmont hs beyond
certification of the applicant by the
Conmi ssi on;

(H) Guar ant ee, i ssued by a qualified
subsidiary, affiliate of the applicant, or
a qualified corporation holding controlling
interests in the applicant irrevocable for
a period of at least twelve (12) nonths
beyond the certification of the applicant
by the Comm ssion.

Initial Tariffs or Price Lists.

An applicant shall file proposed initial rates,
prices, rules, regulations, ternms and conditions of
service specifically adopted for the State of
Del awar e. Upon an investigation into wunjust and
unreasonable pricing practices, the Comm ssion Staff
may require the applicant to provide cost data
demonstrating that rates are reasonably expected to
cover the increnmental cost of offering the service.
Copies of the applicant’s rates and terns and
condition of service in other jurisdictions nust be
provided to the Conm ssion upon request. Any
applicant’s tariff or price lists nust include at a
m ni mum specific policies regarding:

(i) cust orer deposits and advances;

13



(i)

(ii) pronpt reconciliation of cust omer billing
probl ens and conpl ai nts; and
(iii) timely correction of service problens.

Denpnstration of Fitness.

An applicant shall be required to denonstrate to the
Commission its financial, operational, and technical
ability to render service wthin the State of
Del aware. Such denonstration shall include, but is not
limted to, the follow ng:

(i) The applicant’s certified financial statenents
current within twelve (12) nonths of the filing,
and, where applicable, the nost recent annual
report to sharehol ders and SEC Form 10-K;

(ii) A brief narrative description of the applicant’s
proposed operations in Delaware, any present
operations in all other states, and states for
whi ch service applications are pendi ng;

(iii) A description of the relevant oper ations
experience of applicant’s personnel principally
responsi bl e for the proposed Del aware operati ons;

(iv) A specific description of the applicant’s
engi neering and technical expertise showing its
gualifications to provide the intended service,
i ncl udi ng t he names, addr esses, and
qualifications of the officers, directors, and
techni cal or engineering personnel or contractors
who wll be operating and/or naintaining the

equi prent to be used to provide such service; and

14



Rul e 5.

(a)

(b)

(c)

(v) A description, including |ocation, of t he
applicant’s facilities that the applicant wl]l
use to provide the proposed service in the next
three years. Upon witten request of t he
Commi ssion Staff, the applicant shall provide a
one year construction, nmaintenance, engineering,
and financial plan for all services intended to
be provided within the State of Delaware with a
techni cal description of the equipnment which wll
be used to provide such service.

New Options or O ferings; Changes to Existing Rates, Prices
or _Ternms _and Conditions.

Notice Required for New Service Options and O ferings.

No Carrier shall offer new tel ecomunication service
options or offerings except ten (10) days after filing
with the Conmission the proposed tariff or price list.

Notice Required to Revise Existing Tariff or Price List.

No Carrier shall revise an existing tariff or price |ist
except three (3) days after filing with the Comm ssion the
proposed tariff or price list.

Service of Notice.

A Carrier filing a new service or changes to an existing

service pursuant to this Rule shall serve the filing on:

(i) the Public Advocate; and

(ii) all interested persons that subnmit a witten request
to the Conmi ssion to receive such noti ce.

A Carrier shall file with the Commi ssion a certificate of

service as part of its notice requirenent. To the extent

that any such docunents contain information clainmed to be

15



(d)

(e)

Rul e 6.

Rule 7.

proprietary and interested persons have submtted a witten
request for notice, but have not executed an appropriate
proprietary agreenent, the Carrier shall provide an
expurgated version of the notice to such parties.

| nvesti gation of Filings.

A filing made pursuant to this rule shall not preclude the
Comm ssion or its Staff from an informal or fornal
i nvestigation into the filing in order to protect fair
competition, including requiring the Carrier to provide
cost data denonstrating that rates are reasonably expected
to cover the increnental cost of offering the service.

Speci al Contracts

A Carrier shall file under this rule all contracts with a
custoner to the extent the contract changes the terns or
conditions generally offered to the public in the carrier’s
tariff or price list on file with the Comm ssi on.

Di scrim nation Prohibited.

No Carrier shall unreasonably discrininate anbng persons
requesting a service within the State of Delaware. Any
finding of unreasonabl e discrimnation shall be grounds for
suspension or revocation of the Certificate of Public
Conveni ence and Necessity granted by the Comm ssion, as
well as the inposition of nmonetary and other penalties
pursuant to 26 Del. C. 88 217 and 218.

Abandonnent or Di scontinuation of Service.

A Carrier nmay abandon or discontinue service, in whole or
in part, in accordance with the terms of 26 Del. C 8§

203A(c). The Carrier shal | provide notice of its
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Rul e 8.

Rul e 9.

application to discontinue or abandon service to its
custoners subscribing to such service and to the Division
of Public Advocate. Such notice shall describe the options

available to the custoners. The Carrier’s application to

abandon or discontinue a service shall contain proposed
provision for paymnment of al | rel evant out st andi ng
liabilities (deposits and advance paynents), if any, to

custoners within the State of Del awar e.

Services to be Provided By CLECs Providing Voice Tel ephone
Servi ce.

Any CLEC providing voice tel ephone service shall offer, at
a mninum the follow ng telecomunication services to its
cust oners:

(a) access to the public swi tched network;

(b) dial tone lIine services;

(c) local usage services,;

(d) access to all available |ong distance Carriers;

(e) TouchTone services;

(f) \VWhite page listing;

(g) Access to 911 enhanced energency system

(h) Local directory assistance service;

(i) Access to tel ecomunications relay service.

Resal e Prohibitions.

(a) Cross-Cass Selling.

A Carrier that by tariff or price list nakes a
service available only to residential customers
or a limted class of residential custonmers may
pr ohi bi t the purchaser from offering such

services to classes of custoners that are not

17



Rul e 10.

(b)

eligible for such services from the providing
Carrier.

Q her.

Wth respect to any restrictions on resal e other
than cross-class selling as described in
paragraph (a) above, a Carrier nmay inpose a
restriction only if the Commi ssion detern nes
t hat t he restriction is reasonabl e and

nondi scri m natory.

Reports to the Comm ssi on.

(a)

Annual and Peri odi c Reports.

All Carriers shall file with the Comni ssion an Annua
Report as described below and such other reports or
information as the Comrission may from tine to tinme
require to fulfill its statutory obligations. The

Annual Report shall include standard financial reports

(bal ance sheet, statement of operations, supporting

schedules, etc.). This report shall also include:

(i) the same after-the-fact i nformation t hat
managenent is provided concerning the nmeasurenent
of performance provided in Del aware;

(ii) the information used to determ ne Del aware incone
tax liability;

(iii) financial and operating information for the
smal | est managenent unit that includes Del aware;

(iv) intrastate revenues (net of uncollectible) by

servi ce cat egory,;
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(b)

(c)

(d)

(v) intrastate access and billing and coll ection cost
by service category;

(vi) total nunber of custoners by service category;

(vii)total intrastate mnutes of wuse by service
cat egory;

(viii) total intrastate nunber of calls by service
cat egory;

(ix) a description of service offered;

(x) a description of each conplaint received by
service category (in the form of a single
Conpl ai nts Log); and

(xi) wverification of deposits, customer advances, the
bond requirenment and the bond with surety, where
appl i cabl e.

Accounti ng System

All  Carriers shall use an accounting system in
accor dance Wi th CGeneral ly Accept ed Accounti ng
Principles or such other uniform system of accounts
previously approved in witing by the Chief of
Techni cal Services of the Comm ssion.

Attestation.

All Carriers shall file all reports required by these
Rules with a sworn statenent by the person under whose
direction t he report was pr epar ed, t hat t he
information provided in the report is true and correct
to the best of the person’s know edge and belief.

Tine for Filing.
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All periodic reports to be filed with this Conm ssion

nmust be received on or before the foll owi ng due dates,

unl ess otherwise specified herein, or unless good

cause is denonstrated by the Carrier:

i. Annual Report: one hundred twenty (120) days
after the end of the reported period; and

ii. Speci al and additional reports: as my be
prescribed by the Conmi ssion unless good cause to

the contrary is denonstrated.

Rule 11. Enf or cenent .

(a)

(b)

(c)

Conmi ssi on _Oversi ght .

The Commission shall have the authority and the
discretion to take such action, upon conpl ai nt,
notion, or formal or informal investigation, to renmedy
any alleged violations of these Rules. The Commi ssion
shal | have available to it al | renedies and
enforcenment powers bestowed by statute and consi stent
with due process.

Violation and Penalties.

Failure of a Carrier to comply with any provision of
these Rules may result in the suspension or revocation
of its CPCN, and/or of the inposition of nonetary or
other penalties as authorized by 26 Del. C. 88 217 and
218.

Pr oceedi ngs.

Upon application by any person affected, including the
Di vision of the Public Advocate or another Carrier, or

upon its own notion, the Comm ssion nmy conduct a
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Rule 12.

proceeding to determ ne whether a Carrier has violated
any provision of these Rules. Such proceedi ngs shall
be conducted according to the Commission’s Rules of
Practice and Procedure.

(d) | nvestigati ons.

For the purpose of determ ning whether it is necessary
or advisable to comrence a proceeding, the Comm ssion
or its Staff nay, at any tine, investigate whether a
Carrier is in conpliance with these Rules. Upon
request, the Carrier shall provide to the Commi ssion
or its Staff sufficient information to denonstrate its
compliance or nonconpliance with the Rules, including
such data as shall denonstrate that the Carriers’
services are provided at rates that generat e
sufficient revenue to cover the increnental cost of
of fering that service.

(e) Custoner Conplaints as Gound for Proceeding or

| nvesti gati on.

The Commission nmay hold a proceeding to determ ne
whether to suspend or revoke the certificate of, or
ot herwi se penalize any Carrier for reason of custoner
conpl ai nt s. The Conmmi ssion rmy investigate any
custoner conplaints received.

VWai ver of Rules Upon Petition.

A Carrier may petition the Conmission for waiver of a Rule
or Rules on a tenporary or permanent basis by denpnstrating
to the satisfaction of the Conmission that a waiver is in

the public interest or for other good cause, including
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Rul e 14.

Rul e 15.

Rul e 16.

unr easonabl e hardshi p or burden. The Carrier shall conply
with all Rules wuntil the petition for waiver has been

gr ant ed.

PART B
CUSTOVER ELECTI ON OF PREFERRED CARRI ER

Addi ti onal Definitions.

For purposes of this PART B, in addition to the Definitions
set forth by PART A the follow ng definitions shall apply:

(a) Preferred Carrier shall nean the Carrier providing

service to the custoner at the time of the adoption of
these Rules, or such Carrier as the custoner
thereafter designates as the «customer’s Preferred

Carrier.

(b) Preferred Carrier Change Oder shall nmean generally

any order changing a custoner’s designated Carrier for
| ocal exchange service, intralLATA intrastate tol
service or both.

Applicability.

Any Carrier offering intrastate and/or |ocal exchange
service for public use wthin the State of Delaware,
including the ILEC, Bell Atlantic-Delaware, Inc., shall be
subject to the provisions of these Part B Rul es.

Verification of Orders for Tel econmmuni cati ons Service.

No Carrier shall subnit a Preferred Carrier Change O der
unless and until the Oder has been first confirned in
accordance with one of the procedures set forth in 47
C F.R § 64-1120.

Letter of Agency Form and Content.
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Rul e 17.

Rul e 18.

A Carrier may use a letter of agency to obtain witten
aut hori zation and/or verification of a custoner’s request
to change his or her Preferred Carrier selection. A letter
of agency that does not conform with the requirenents set
forth in 47 CF.R § 64.1130 is invalid.

Submi ssion and Execution of Changes in Custoner Carrier
Sel ecti ons.

Subm ssion and execution of changes in custonmer carrier
sel ection shall conply with 47 CFR § 64.1120.

Preferred Carrier Freezes.

A Preferred Carrier freeze prevents a <change in a
custoner’s Preferred Carrier selection unless the custoner
has given the Carrier from which the freeze was requested
his or her express consent. Al Carriers who offer
Preferred Carrier freezes nust conply with the provisions

of 47 CFR 8§ 64. 1190.
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Rul e 19.

Cust oner Protection.

(a)

(b)

(c)

Procedures To Be Followed By The Custoner.

A custoner who believes his or her Carrier or
Carriers have been changed, w thout the custoner’s
aut hori zation, and/or that the customer has been
billed for charges not authorized by the custoner,
should first attenpt to resolve the natter with the
Carrier or Carriers responsible for the unauthorized
changes and/or <charges. |If the custonmer is not
satisfied wth the resolution offered by the
Carrier, the custoner nmay file a conplaint with the
Commi ssi on.

Procedures To Be Followed By Carriers.

A Carrier who is informed by a custonmer that the
custoner believes the Carrier has caused or allowed
a change in the custoner’s Carrier wthout the
custoner’s authorization, or that the Carrier has
caused or allowed the custonmer to be billed for
charges not authorized by the custoner shall attenpt
to resolve the conplaint pronptly and in good faith.
If the customer and Carrier are not able to resolve
the conplaint, then the Carrier shall inform the
custoner orally or in witing of the right to file a
conplaint with the Comm ssion and shall provide the
custormer with the Comm ssion’s address and tel ephone
nunber .

Carriers to Maintain Record of Conpl aints.

Each Carrier shal | maintain a record of t he

complaints received by it alleging that the Carrier
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has caused or allowed a customer’s Carrier to be

changed without the custoner’s authorization or has

caused or allowed the custonmer to be billed for
charges not authorized by the custoner. The Carrier

shall maintain the record of each conplaint for a

period of two years following initial notification

of the conplaint. Upon request by the Comm ssion or
its staff, a Carrier shall furnish a copy of its
conpl aint records and such other information as the

Commi ssion Staff may require. A Carrier’s conpl aint

records shall include at least the follow ng

i nformation:

(i) nare, addr ess, and tel ephone nunber of
conmpl ai nant and the date and manner received
by the Carrier; and

(ii) a chronological sumrary of the dispute and its
current status, including any resolution and

date of resol ution.
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(d)

Ref und and Penalti es.

In the event the Conmission determines that a
Carrier has <caused a custoner’'s Carrier for a
service to be changed wthout the customer’s
authorization obtained in exact conpliance wth
t hese Rules, or has caused the custoner to be billed
for charges inposed wthout exact conpliance wth
these Rules, then the Commi ssion shall require the
Carrier to pronptly refund or void to the custoner
any charges the Carrier has caused to be billed as a
result of the unauthorized change or charge, and/or
any other renedies available for violation of these
Rules as allowed by law. 26 Del. C § 924(c). The
Conmission’s renedies are in addition to those
required under 47 C.F.R 8 64.1170 to the extent the
FCC s renedi es have not provided a refund or credit
to the subscriber in the anpbunt of 100% of al

charges the Carrier caused to be billed as a result

of the unauthorized change or charge.
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